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The United Nations Secretariat and the 
Use of Force in a Unipolar World 


The end of the Cold War appeared to revitalize the Security Council and offered 
the prospect of restoring the United Nations to its central role in the maintenance 
of international peace and security. Between the Gulf War of 1990 and the 2003 
invasion of Iraq, the UN Secretariat found itself in the midst of an unprecedented 
period of activity involving authorized and unauthorized actions leading to the use 
of force. 

Ralph Zacklin examines the tensions that developed between the Secretariat 
and Member States, particularly the five permanent members of the Security 
Council, concerning the process and content of the Council’s actions in the Gulf 
War, Bosnia, Kosovo, and the Iraq War as the Secretariat strove to give effect to 
the fundamental principles of the Charter. 
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Preface 


| his book is based on the Sir Hersch Lauterpacht Memorial Lectures which 
| delivered in Cambridge in January 2008. Although a number of changes 
and additions have been made in order to conform to the book format, 
overall I have attempted to maintain the style and feel of the Lectures. 

| am grateful to Sir Elihu Lauterpacht for his invitation to take part 
in the Lecture Series and to his colleagues in the Lauterpacht Centre for 
the support and warm hospitality that was extended to me. My thanks go 
particularly to Professor James Crawford, Anita Rutherford, Kirsten Hollis 
and Michelle Bradfield. 

I owe an intellectual and personal debt of gratitude to many former 
colleagues in the United Nations Secretariat who directly or indirectly 
contributed to the collective endeavour that is described in this book. ‘They 
are too numerous to name but they will recognize their role in the narrative 
of events. I must, however, single out for special recognition the two who 
held the office of Legal Counsel of the United Nations during the period 
when these events took place and who gave their imprint to the legal 
aclvice that forms the spine of this book: the late Carl-August Fleischhauer 
and Hans Corell. Each of them brought a distinctive legal philosophy and 
personality to bear on the issues that confronted them and each carried on 
the great tradition of the international civil service and of the rule of law 
that had been espoused by their predecessors. 

Sir Michael Wood whose own series of Lectures preceded mine was 
kind enough to read my early draft manuscript and offer valuable 
comments. 

In the final stages of the preparation of the manuscript I was assisted by 
David Hutchinson, Razan Jafar, a Research Assistant at the Lauterpacht 
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Centre and now a ‘Trainee Solicitor with Norton Rose LLP, Mona Khalil, 
Senior Legal Officer at the International Atomic Energy Agency, for her 
perceptive suggestions regarding the title of the book, and last but not least 
Ofelia Ortiz, my long-time Personal Assistant at the United Nations who 
provided me with much needed technical support. 


Foreword 


I'he Lauterpacht Centre for International Law which celebrated its twenty- 

filth anniversary in July 2008 has acquired a well-earned reputation for 
excellence in teaching and research in international law. It has attracted 
scholars and students from around the world and, under the guidance 
of its founder, Sir Elihu Lauterpacht, has contributed significantly to the 
development of international law in the international community. 

The Sir Hersch Lauterpacht Memorial Lectures, a three-part lecture 
wiven annually in Cambridge, commemorates the unique contribution to 
ihe development of international law of the late Hersch Lauterpacht, noted 
scholar, teacher and judge of the International Court of Justice. In recent 
years the focus of these lectures has been on the United Nations and 
the use of force. Three of the lectures have in fact constituted a kind 
of trilogy: the 2004 lectures by Hans Blix on the “The United Nations 
and Iraq — reflections on the use of force, on international inspections 
and on UN reform’; the 2006 lectures by Michael Wood dealt with “The 
United Nations Security Council and international law’; and in 2008 Ralph 
Zacklin delivered the lectures entitled “The UN Secretariat and the use of 
force in a unipolar world’. Although each of these lectures is a self-contained 
series, the fact that they were delivered by the former Executive Chairman 
of the United Nations Monitoring, Verification and Inspection Commission, 
a former Legal Adviser of the Foreign and Commonwealth Office, and a 
former Assistant Secretary-General for Legal Affairs of the United Nations 
produced an unusual and interesting synergy in the examination of some 
of the most dramatic events of our recent history. 

‘This book is an expanded version of the lectures delivered by Ralph 
Zacklin in 2008. His choice of subject matter is a welcome one since it 
focuses on the use of force in a unipolar world from the perspective of 
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the UN Secretariat, a little-understood actor in the unfolding of the events 
of the period, and one whose contribution to the efforts to uphold the 
principles of the Charter has often been overlooked. The book examines 
the tensions that developed in the relations between Member States and 
the Secretariat regarding the use of force through the prism of four major 
events: the Gulf War, the Bosnia conflict, the intervention in Kosovo, and 
the Iraq War. It is a history and a narrative that deserves to be told and no 
one is better qualified to do so than Ralph Zacklin. As the Director of the 
Office of the Legal Counsel and subsequently Assistant-Secretary-General 
for Legal Affairs, Mr Zacklin was at the heart of United Nations legal 
advising during the entire period covering the 1990 Gulf War until the 
Iraq War in 2003. As a career United Nations official he brings to this book 
the unique perspective of the international civil service, a much maligned 
and misunderstood concept. 

‘The Charter of the United Nations describes the Secretary-General as 
the chief administrative officer of the Organization but it also accords 
to the office of Secretary-General broad political power which provides 
the basis for what has been described as the political personality of the 
Secretary-General. Such political personality is a product of many objective 
factors but all Secretaries-General ultimately arrive at their own individual 
conception of the office as they see it within the confines of the Charter- 
mandated functions. 

The political power of the Secretary-General under the Charter is gen- 
erally referred to as ‘implied’, a notion that conveys both the ambiguity of 
the Charter provisions that were adopted at San Francisco and the expecta- 
tion that these particular provisions, like many others, would be interpreted 
flexibly over time as befits the constitutional character of that document. 

The relationship of the Secretary-General to the Charter is one that has 
preoccupied successive Secretaries-General since, in the eyes of the public 
at large and in the view of the Secretariat, the Secretary-General is the 
guardian of the Charter and the principles it enunciates and represents. 
The first Secretary-General to truly capture the public’s imagination was 
Dag Hammarskjold, whose tenure was tragically cut short by his untimely 
death in the crash of his aircraft at Ndola in 1961. For Hammarskjold the 
Secretary-General was a servant of the principles of the Charter and he 
applied himself to this role with an almost religious fervour. 

No principle of the Charter is more important than the principle of the 
non-use of force as embodied in Article 2, paragraph 4, the Holy Grail of 
the Charter system. Secretaries-General confront many challenges in the 
course of their tenures but the challenge that tests them and defines them 
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inevitably involves the use of force. Hammarskjold, who was Secretary- 
General at the height of the Cold War when the Security Council was 
effectively silenced, made brilliant use of his implied powers to introduce 
ihe concept of peacekeeping in his efforts to overcome the Suez Crisis of 
1956. 

Peacekeeping apart, the room for manoeuvre of Secretaries-General 
throughout the Cold War period was severely constricted and the exercises 
of good offices functions were few and far between. 

The end of the Cold War ushered in a period of revitalization of the 
Security Council and with it the role of the Secretary-General and the 
Secretariat. The first signs of this renewal emerged under the Secretary- 
Generalship of Javier Perez de Cuellar, who was able to successfully guide 
the United Nations Transition Assistance Group (UNTAG) in Namibia 
which had been on the front-line of the proxy Cold War for years. He 
then engaged in a good offices exercise in an attempt to end the Iran-Iraq 
conflict in 1988-9. 

Prior to the Security Council’s authorization to use force in the Gulf 
War in 1990, the Council had exercised this authority only once. Much 
lad changed between the 1950 Korean War and the onset of the Gulf War 
in 1990. The Security Council’s involvement in the Gulf War was of a very 
different order in terms of its scope and the comprehensive use of all the 
tools available to the Council at the time. In retrospect, we can now see that 
the 1990 Gulf War was the beginning of a period of the exercise of power 
which called into question the use of force principles in the Charter in a 
variety of circumstances: the reversal of aggression in Kuwait; the imposi- 
tion of peace in the Balkans; the imperative of humanitarian intervention 
in Kosovo; and regime change in Iraq. ‘This was an unprecedented period 
in the history of the United Nations and in many respects the Secretariat 
found itself in uncharted waters. In all of these cases, tensions developed 
between Member States and the Secretariat. Mr Perez de Cuellar had to 
deal with the problems arising from an authorized use of force that was 
effectively beyond the control of the Organization’s main security organ; 
\r Boutros-Ghali found himself mired in disagreements concerning the 
use or misuse of peacekeeping, the establishment of safe-havens without 
ihe corresponding resources to implement them and sharp differences of 
opinion regarding the interpretation of Security Council resolutions on the 
use of air power. 

For my part I was confronted with the challenge of framing and develop- 
ing a doctrine of humanitarian intervention in Kosovo and, most difficult 
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of all, the erosion of Charter principles and multilateral institutional mech- 
anisms in the Iraq War. 

The great merit of Ralph Zacklin’s treatment of the legal issues that 
arose in connection with these events is that through his knowledge of 
the legal opinions and memoranda that were generated at the request 
of the various Secretaries-General or department heads he brings to life 
and illuminates the complexity of the issues that confronted the senior 
officials of the Secretariat at the time. The weakening authority of the 
Security Council, the abandonment of Charter principles and the flight 
from a multilateral approach to the maintenance of international peace 
and security all gathered pace in these years and this book shows how the 
Secretariat strove to stem the tide. 

In his Oxford University lecture of May 1961, Dag Hammarskjold 
mounted a vigorous defence of the international civil service when he 
personally came under attack by the then Soviet Union. The demise of the 
concept of a truly international civil service, he said, might well prove to be 
the Munich of international cooperation. Mr Zacklin’s book is a powerful 
argument for the retention of that concept as the United Nations seeks to 
re-establish its relevance in a time of old challenges and new threats. 


Kofi Annan 
Geneva, 2009 
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Introduction 


ln an interview with the BBC World Service on 16 September 2004, 
Secretary-General Kofi Annan said that the United States-led invasion of 
lraq in 2003 had been an illegal act that contravened the United Nations 
Charter.! The remarks which were teased out of him by a persistent inter- 
viewer provided an unexpected coda to a long-running saga, the origins of 
which could be traced back more than a decade. 

‘The furore caused by these remarks in the United States was not due 
to the use of the word ‘illegal’ but to their timing. The characterization 
of the invasion of Iraq as illegal was hardly news. It is true that hitherto, 
ithe Secretary-General had done his utmost to avoid using so direct a 
condemnation of the war, but he had made it clear on numerous occasions 
(hat absent a specific authorization of the Security Council the use of force 
in the 2003 invasion of Iraq would not be and was not in conformity with 
Charter. The timing of the remarks, however, a few short weeks before 
a closely contested presidential election, had been seen by some in the 
Bush administration and by many in the neo-conservative community as a 
deliberate attempt to influence the outcome of the election.” 


' Extensive segments of the interview were published on the BBC news on-line on 16 
September 2004. The BBC’s correspondent at the United Nations headquarters in New 
York pointed out that the Secretary-General had made similar comments before but in a 
more diplomatic way. 

* Randy Scheunemann, a former advisor to the US Defence Secretary, Donald Rumsfeld, 
told the BBC ‘T think it is outrageous for the Secretary-General, who ultimately works 
for the member states, to try and supplant his judgement for the judgement of the 
member states...To do this 51 days before an American election reeks of political 
interference’. See BBC news on-line, 16 September 2004. Mr Scheunemann’s neo- 
conservative credentials are impeccable. In addition to Secretary Rumsfeld, he had been 
a foreign policy adviser to Senators ‘Trent Lott and Bob Dole. In 2002 he was a founder 
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It is doubtful, to say the least, that any Secretary-General would be rash 
enough to attempt to influence the outcome of an election in any Member 
State, least of all in the United States, but the BBC interview and the uses to 
which it was put by the media and the chattering classes, especially in the 
United States, demonstrated the vulnerability of high-level international 
officials to pressure from both inside and outside government. 

The interview had long-term and very damaging consequences for 
the United Nations as an institution and for the Secretary-General both 
in his capacity as the chief administrative officer of the Organization 
and personally. It contributed to the unleashing of a campaign against 
the Secretary-General and the Secretariat, the likes of which had not 
been seen since the days of McCarthy, and through a witch-hunt, oth- 
erwise known as the Volcker Inquiry, came within a paragraph of fore- 
ing the resignation of the Secretary-General. Kofi Annan in fact became 
the second Secretary-General within less than a decade to fall victim 
to American presidential politics, Boutros Boutros-Ghali having been 
forced out of office by an American veto during the 1996 presidential 
campaign. 

What had attracted such visceral distaste of the Secretaries-General 
by the world’s only super-power? Both Boutros-Ghali and Annan had 
been appointed like all Secretaries-General with the support of the United 
States and had enjoyed for a time excellent relations with Washington. But 
both had had the misfortune, or the challenge, of occupying the office of 
Secretary-General in the post-Cold War period when the use of force with 
or without Security Council authorization had become more prevalent in a 
variety of situations. Both had exhibited a tendency towards independence 
of thought which Washington found difficult to accept in what one com- 
mentator has described as an era of ‘foreign policy evangelicalism’.? The 
importance of multilateralism, of the principles enshrined in the United 
Nations Charter and a preference for peaceful settlement of disputes over 
use of force except in the very last resort, all created a fertile ground for dif- 
ferences between the dominant member state and the Secretaries-General 
appointed to head the Secretariat. 

Reference is made here to the Secretariat of the United Nations rather 
than to the Secretary-General. The term Secretariat is used here in the 


of the Committee for the Liberation of Iraq and an enthusiastic supporter of Ahmad 
Chalabi, the Iraqi exile who was a Pentagon favourite in the run-up to the ‘liberation’ of 
Iraq. In 2008 he was a foreign policy adviser to Senator John McCain in his unsuccessful 
bid for the Presidency of the United States. 

* R. Skidelsky, ‘The American Contract’, Prospect, | July 2003. 
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sense of Articles 7 and 97 of the Charter, 1.e., the Secretariat as a principal 
organ of the United Nations comprising a Secretary-General and such staff 
as the Organization may require. There is a threefold significance in this 
for the purpose of examining the role of the Secretariat in regard to the use 
of force. 

Firstly, the Secretariat’s capacity to act autonomously stems from the 
organic nature of the Organization. The very ambiguity of the role of 
the Secretariat as outlined in Chapter XV of the Charter lends itself to 
such a view. More precisely there are a number of elements contained in 
Chapter XV that underscore such a role: the absence of clear indica- 
tions as to the limits of the Secretariat’s role; the broad implied powers of 
the Secretary-General under Article 99; and the exclusively international 
character of the responsibilities of the Secretary-General and of the staff. 
Historically, the powers of the Secretary-General and the concept of the 
international civil service have been the pillars on which the Secretariat’s 
role has been constructed. 

Secondly, while it is true that the Office of Legal Affairs has existed 
in one form or another from the inception of the Organization, and it is 
through that Office that formal legal advice is provided throughout the 
Organization, the Office of Legal Affairs is by no means the only Secre- 
(ariat department which contributes to the formation of legal statements: 
and pronouncements by the Secretary-General. This is especially true of 
ihe period covered in this book and when major policy speeches of the 
Secretary-General were being crafted. 

Thirdly, if the Secretariat is to play a role in the public legal discourse it 
must have a voice and that voice can only be the Secretary-General.* While 
all Secretaries-General develop their own conception of the office, and the 
degree to which the law may play a role in their individual conception 
may vary, historically all of them have identified with and understood the 
importance of the Charter principles and the role of international law in the 
exercise of their functions. This is particularly true of the three Secretaries- 
General who held office in the post-Cold War period. As Stephen Schwebel 

has noted, when the powers established by Article 99 are taken together 
with the ‘strategic world position’ of the Secretary-General as the person 
who ‘more than anyone else will stand for the United Nations as a whole’, 


' For an insightful analysis of the role of the Secretary-General in promoting international 
law through respect for Charter-based principles, see I. Johnstone, “The Role of the UN 
Secretary-General: the Power of Persuasion based on Law’, Global Governance, 9 (2003), 
141-58. 
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it can be said that Article 99 together with Article 98 provides a legal base 
for the ‘political personality’ of the Secretary-General.° 

The role of international law and of the international lawyer in the Sec- 
retariat of the United Nations is a complex one. It is after all a political 
organization. Needless to say the profile of that role has undergone consid- 
erable change over the years as the practice of the Organization has evolved 
but also as a reflection of the personalities, predilections and knowledge 
of individual Secretaries-General. In 1948, the British Year Book of Interna- 
tonal Law published an article entitled “The Development of International 
Law through the Legal Opinions of the United Nations Secretariat’.© The 
author was Oscar Schachter who at the time held the position of Senior 
Legal Counselor in the United Nations Legal Department. 

Schachter had very clear, one might say audacious, views as to the place 
of law in the United Nations and the role of the Secretariat. Notwithstand- 
ing the political character of the United Nations Charter, the actions of 
Member States and of the organs of the United Nations were not, in his 
view, simple ‘acts of policy’, free of legal restraints. For whatever reason, 
members of the United Nations found it necessary to ‘maintain that their 
acts are in conformity with legal principles and procedures’.’ In the context 
of a rules- and law-based Organization, as he saw it, the Secretariat of the 
United Nations had a particular role to play because apart from the Inter- 
national Court of Justice, the Secretariat is the only principal organ which 
is not composed of Member States. Its members, like the Court, serve in 
an individual capacity and they are required by the Charter not to seek 
or receive instructions from any government or any external authority. In 
other words, as international civil servants they had a duty to give impartial 
legal advice independent of the interests of individual governments. 

This role was quite different from that of the International Court of 

Justice because, as Schachter put it, ‘in practice there is a need for impartial 
legal advice which can be given at the time a question is under consideration 
and which does not have the formality of a judicial pronouncement’. There 
was no formal authority for this general legal advisory function but the 
Secretariat at that very early stage in the history of the Organization had 
adopted a role which filled a practical need to provide day-to-day legal 
advice to the organs of the Organization. 


° S. M. Schwebel, The Secretary-General of the United Nations: his Political Powers and Practice, 
Cambridge, Massachusetts: Harvard University Press, (1952), 299. 

O. Schachter “he Development of International Law through the Legal Opinions of the 
United Nations Secretariat’, British Yearbook of International Law, 91 (1948), 105. 

’ Ibid., 92. 
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The proposition that the United Nations Secretariat could or should 
perform such a general legal advisory function would today be regarded by 
imany as a fantasy. Indeed the confident assertion in the 1948 British Yearbook 
article that the competence of the Secretariat to furnish legal advice, even in 
connection with controversial political issues before the Security Council, 
had been confirmed by the practice of that organ as early as 1946, today 
reads more like a historical artifact than a recognizable description of the 
vole of the Secretariat. As Michael Wood observed in his 2006 Lauterpatch 
Lectures, the Security Council is not given to legal introspection and when 
i does seek legal advice it relies almost exclusively on the legal advisers of 
ihe missions and not the Secretariat.® 

If that is the case and the legal advice of the Secretariat is not generally 
sought by the Security Council, or for that matter the General Assembly, 
on controversial political issues, why do the views of the Secretariat on the 
use of force matter? There are many reasons why these views matter and 
not only in a theoretical sense but in a very real political and operational 
wense. Firstly, as we have already pointed out, the Secretariat through the 
Secretary-General’s political personality has an important voice in the 
public discourse concerning the legal aspects of the use of force. ‘This 
was abundantly clear during the prelude to and in the aftermath of the 
lraq War when the media was virtually saturated with opinions on the 
question of the legality of the war. It is a truism, as Schachter among others 
pointed out, that Member States as a general rule like to maintain that 
(heir acts are in conformity with the Charter and international law and in 
(hat sense the views of the Secretary-General are extremely important in 
the market place of public opinion. Secondly, even if the Secretariat's views 
are not solicited directly by the Security Council on matters involving the 
use of force, the fact that the Secretariat has a particular view on a given 
question becomes known to Member States in a variety of ways and may 
very well influence their approach to that particular issue. Thirdly, the 
international organization lawyer, as the late Sir Arthur Watts observed, 
occupies a unique position within the Secretariat of an organization like 
the United Nations in the space that he described as lying between the 
politically desirable and the legally defensible. It is from this vantage point 
(hat the lawyers are frequently called upon to provide legal advice to the 
Secretary-General and to the Secretariat departments. The legal advice to 
departments such as the Departments of Political Affairs and Peacekeeping 


M. Wood, ‘The UN Security Council and International Law’, Lecture Series, (Lauterpacht 
Centre for International Law, 2006). 
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has significant political and operational consequences while the advice 
given to the Secretary-General shapes his actions and informs his public 
pronouncements. 

In this book I propose to examine the role and the views of the Secretariat 
regarding the use of force during a period of time that became known as 
the unipolar world. Specifically, the period in question is bracketed by the 
Traq~Kuwait conflict of 1991 and the Iraq War in 2003, but it also included 
Somalia, Rwanda, Bosnia and Kosovo. I will examine the Secretariat’s 
position regarding the use of force in four of these conflicts, the Traq- 
Kuwait conflict, Bosnia, Kosovo and the Traq War, each of which presented 
the Secretariat with very different challenges and sets of issues. The first 
of these presented itself as the dawn of a new world order, but soon came 
to be seen by the Secretariat as an incipient breakdown of the old order 
represented by the Charter in the face of a new kind of imperialism. The 
Bosnia conflict, which grew out of the breakup of the Yugoslav Republic in 
the early 1990s, placed wholly unrealistic expectations on United Nations 
peacekeeping and resulted in confusion and a disconnect between political 
decision-making by the Security Council and the realities on the ground. 
The relationship between the Security Council and the Secretariat in these 
years was fractured and polemical. The Kosovo conflict, coming so soon 
after the terrible events of Srebrenica, challenged the legal and moral 
authority of the Charter while at the same time offering the Secretary- 
General an opportunity to exercise his leadership at a time when the 
institutional political organs of the United Nations were divided. F inally, 
the Iraq War presented the Secretariat with the challenge of a use of 
force which it perceived as lacking in legitimacy and which to all intents 
and purposes was illegal since it was in breach of fundamental Charter 
principles. 

In tracing and examining the role of the Secretariat with regard to the 
use of force in these conflicts my perspective is, of course, legal. But whether 
the legal issues raised were of a broad constitutional nature or of a very 
specific operational nature, they cannot be disassociated from the overall 
political framework and context in which they arose. I have attempted to 
present the issues as they arose and without the benefit of hindsight and 
I make no particular claim as to the wisdom of the Secretariat’s views. 
History will be the ultimate judge of that. 


6 


The Irag—Kuwait conflict 


I'he Security Council’s actions in response to Iraq’s invasion of Kuwait in 
|990 were in many respects the model of what collective security under 
ihe Charter could be in a kind of post-modern interpretation of Chapter 
VIL enforcement. After decades of Cold War paralysis the Security Council 
appeared to have been revitalized. Charter provisions which had iomeige 
heen held in abeyance or only sparingly utilized were being implemented. 
lhe Security Council took centre stage and the establishment of a new 
world order, however improbable, appeared possible. No one serving in 
(he Secretariat at that time had ever seen anything like it. 

‘The euphoria did not last long. Within a short time, serious differences 
lean to emerge between the Secretariat and the main ebalition patie 
concerning both the process and the content of the Security Council S 
actions. By the end of the 100 hours ground phase of the combat in 
lebruary 1991 the Secretary-General had begun to raise inca 
ihe compatibility of certain tactics with the laws of war and humanitarian 
law. What had started out as an enforcement action under Chapter VII 
with the imprimatur of the United Nations had evolved into a military 
engagement by third parties over which the Security Council exercised little 
or no control. Within days of the end of combat operations the Secretary- 
General publicly distanced the United Nations from Desert Storm. How 
lad the public perception ofa successful United N ations intervention come 
\o be seen by the Secretariat as potentially undermining the values and 


principles contained in the Charter? 


Between peace and war 


Viollowing the occupation of Kuwait by Iraq on 2 August 1990 the Security 
Council had moved with unaccustomed efficiency to adopt a series of 
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decisions which drew sequentially on the measures available to it under 
Chapter VU, specifically Articles 39, 40 and 41. It made a determination 
of the existence of a threat to international peace and security, decided on 
provisional measures and imposed sanctions.! Within days it had declared 
Traq’s annexation of Kuwait null and void? and had authorized forcible 
measures to enforce compliance with sanctions. That particular resolution 
(665) had also requested Member States to use the Security Council’s 
Military Staff Committee to coordinate these activities,’ 

Very few people outside of the United Nations knew or remembered 
that such a Committee existed, let alone functioned. The Committee was 
never convoked for that purpose, however, and it was the last time that an 
attempt was made to bring the forcible measures regime under the formal 
control of an inter-governmental United Nations organ. 

All five Foreign Ministers of the P5 were present at a meeting of the 
Security Council on 25 September 1990.5 That was an extremely rare 
event in those days and was taken as a sign of the new-found cohesion 
of the P5 and of the importance they attached to the role of the Security 
Council in the post-Cold War world. At that meeting the Council further 
tightened the sanctions on Iraq (by explicitly confirming that they applied 
to all means of transportation, including aircraft), but that meeting was 
notable for one other reason. 

Secretary-General Perez de Cuellar interjected a cautionary note into 
the proceedings by drawing attention to the manner and the scale in which 
the Council was employing Chapter VII enforcement provisions. He was 
concerned that the United Nations needed to demonstrate that ‘the way 
of enforcement is qualitatively different from the way of war... that it 
strives to minimize undeserved suffering... and that it does not foreclose 
diplomatic efforts to arrive at a peaceful solution’.® 


Security Council resolutions 660 and 661 (1990). 

Security Council resolution 662 (1990). 

Security Council resolution 665 (1990). 

Ibid. Operative paragraph 4 requested the States concerned, that is the Member States 
cooperating with the Government of Iraq, a group that came to be known as the coalition 
of the willing, to coordinate their forcible actions in implementing the economic sanctions 
imposed by resolution 661 using ‘as appropriate’ the mechanism of the Military Staff 
Committee. 

The P5 refers to the five permanent members of the Security Council (China, France, 
Russian Federation, United Kingdom and the United States). 

Statement of Secretary-General Perez de Cuellar to the Security Council on 25 September 
1990, Document SG/SM/4495-SG/5215. 
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While to some extent this statement must be viewed in the context of the 
Secretary-General’s then on-going exercise of his good offices imo in 
ihe conflict, it was nevertheless noteworthy for its use of the phrase the way 
of war’ which contrasted sharply with the collective enforcement provisions 
and seemed to summon up a pre-Charter view of international relations, 
and his emphasis on the necessity to protect the civilian population ernie 
ip in the armed conflict or as victims ofa draconian sanctions regime, an 
ihe absolute priority of reaching a settlement through diplomatic means 


rather than use of force. 


All necessary means 


I a final attempt to secure full compliance with its decisions the Security 
Council met again at the Ministerial level on 29 November 1990. The 
Council offered Iraq a clear choice between peace and war. Resolution 
(478 decided to allow Iraq ‘one final opportunity, as a pause of goodwill 
\o fully implement on or before 15 January 1991 resolution 660 and 
subsequent resolutions. In the event of its failure to do so the Counci 
authorized Member States cooperating with the Government of Kuwait 
(o use all necessary means’, which was understood to mean military force, 
(0 uphold and implement the resolutions and to ‘restore international peace 


. . 5 wv 
and security in the area’. 


‘This decision was achieved by a vote of twelve in favour, two against and 
one abstention. It represented only the fourth time in the history of the 
United Nations that it had decided to authorize the use of military force by 
\ember States.® Although one permanent member had abstained (China), 
United Nations practice had long since treated ie abstention or eh 
participation by a permanent member as a non-veto.° Hardly anyone pai 
iuch attention to the two negative votes by Cuba and Yemen, countries that 
were considered to be of little significance in the great scheme of nine, 
ln fact, their opposition, which was on the grounds that the Council’s 
juthorization of military action would not be subject to the command and 


Security Council resolution 678 (1990). : é eos 
wal ¥ Sanit Council had authorized the use of force in Korea in 1950 and ede 
ineasures to implement economic sanctions against Rhodesia in 1966. Prior to rd ution 
678 the Security Council had authorized forcible measures to implement economic 
sanctions against Iraq in resolution 661. ' rp il 
j R. Zacklin, The rene of the Constitutive Instruments of the United Nations and Specialized 
Ivencies, Sijthoff: Leyden (1968), 182-6. 
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control of the United Nations, could be seen as an import 


ntr ant positior 
principle. =— 


beyond Article 41 but did they constitute an action under Article 42 absen 
United Nations command and control? Unlike the measures decide i 
665 which had been placed under the authority of the Security Council 
no such reference was to be found in 678. Apart from a request to the state 
concerned to keep the Security Council regularly informed on the progres 
of action taken it appeared that the Council had effectively rena ie d 
contracted out its authority to the coalition, 

Lhe immediate consequences of this situation in terms of the responsibil 
ity of the Security Council and the United Nations soon daa a itil 
when the air-phase of the war began on 17 January 1991. The atom 
General publicly aired his concerns on the issue of proportionalit ilk re of 
to the means used to bomb civilian areas. He also expressed dahil aoe 
the inability of the Council to exercise any influence or control over the 


continued bombardment of the Iraqi ter i 
qi army after it had crossed back i 
Iraq from Kuwait.!° aid 


A failure of collective diplomacy 


For the Secretary-General the failure to avert war had been a failure of col- 
page diplomacy. While at first sight the actions taken through the Se 

Council appeared to validate the relevance of the collective seaubaey S ye 
on closer analysis the actions taken seemed to contain the seeds of future 
difficulties and far from reflecting the inherent strengths Ps the Charter 
system revealed a number of weaknesses. These included the severity of 
the effects of sanctions on third states and the inadequacy of Aces 50 t 

deal with this problem, the increased vulnerability of civilian po ae 
in a ime of increased technological power, and the need for vf Secu: 
rity Council to preserve for itself what the Secretary-General described as 
‘the authority to exercise guidance, supervision or control with die to 


10 These concerns 7 : > : 
a — Nae ae m a series of press statements issued by the Secretary: 
cral. He returned to these issues in two jor i _ 
: : ; major addresses given at the E 
Paha me) ; given at the Kuropean 
‘arliament in Strasbourg on 17 April 1991 and at the University of Bordeaux on 22 April 


1991. See Do t SG/SM ; i 5 
pion; Veep G/SM/4577 of 18 April 1991 and Document SG/SM/4560 of 
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ihe carrying out of actions authorized by it.!! Politically the Council had 
(unctioned effectively in response to a clear violation of the fundamental 
principles of the Charter, but militarily the system lacked the means to 
operate collectively as foreseen in the Charter? 

Secretaries-General of the United Nations do not lack for public forums 
in which they can advance their ideas or relay messages to Member States in 
an indirect way. Dag Hammarskjold’s Oxford University address in 1960, 
i) which he defended the international civil service and rebuffed a Soviet 
attack on him personally, is a celebrated example of this use of a public 
platform.!? Universities, think tanks, professional associations and elected 
lodies are ideal conduits for reaching out to wider audiences to express 
views that may not be welcome if addressed directly to the Member States. 

So it was that in April 1991, following the adoption of resolution 687, the 
aptly named mother of all resolutions, the Secretary-General used speeches 
at the European Parliament in Strasbourg and at the University of Bor- 
deaux to reflect upon the handling of the conflict by the Security Council 
and to attempt to draw the appropriate lessons from this experience. What 
did the apparent success of the coalition’s actions in the Iraq-Kuwait con- 
(lict mean for the United Nations? Was the authorization granted by the 
Security Council to a coalition of the willing an expression of multilat- 
eralism or a new form of unilateralism? The answers to these and other 


(juestions were not self-evident. 


Lessons learned 


In the Secretary-General’s view the Gulf conflict had served to highlight 
(he dangers inherent in short-range policies. It was necessary not only to 
win the war but to win the peace. To achieve peace it was necessary to base 
actions on a framework of law and justice. As he saw it, the international 
community was attempting to create a new order just as it had at the end 
of two World Wars but the outline of this new order remained unclear. In 
his view that order could only be the exact image of that established in 
the Charter of the United Nations, in other words an order founded on 
principles that expressed shared common values applied consistently and 


'! Document SG/SM/4560. 

' The speech was delivered on 30 May 1961. See Document SG/1035. The text on 
which Oscar Schachter of the UN Legal Department collaborated contained Dag Ham- 
marskjold’s ideas on the concept of an international civil service as the keystone of an 
effective future international order. See also B. Urquhart, Hammarskjéld, Knopf (1972), 
27-8. 
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not selectively. He warned that 
but disregarded in a simil 
reference to the inability of the United Natio 
Palestinian problem. 


a principle invoked in a particular situatio 
ns to come to grips with th 


As far a i 1 
ee ; ihe ian acai Iraq was concerned, he did not see it as 
r the United Nations ‘because thi i 
e this war was not its w 
a United Nations war’. The success was ‘ eke 


ene SEH, i 
his view ‘international security can 


v1 only be collective in nature, z 
a military Power cannot engage in h Tose 


ostilities without multi 
ane rn 3a ( multilateral support 
t the support of other states and without the legitimacy ae ek 


the Uni ions t i i 

ne cme ihe 7 can confer on its action’. Multilateralism must not be 
sguised form of unilateralism: a 3 
i >ameans of c i rsul 
national or regional interest, !4 Oneal 
The Secretary- al’ 
Mec : “ tary General’s speech to the European Parliament had been 
pe : raisin ns agi and analysis on the future of the United 
e light of the lessons learned fy i 
saci » lig ssons le rom the Security C il’ 
actions in dealing with Iraq’ i i iy eee 
alin; aq s aggression against Kuwait. B i 
Wh cna 9 sabi gs { wait. But even as this 
es " _ Poca ip le new events underscored many of the 
gers he highlighted and in his de 
highhi new problems arose salings wi 

members of the coalition. ae miele 

A form -fi : 1 
et : — fire had finally come into effect on 11 April 1991 with 
bh: - eh Iraq of the provisions of 687 which had been adopted 

ril. re i 

rer ts - resolution affirmed all the previous thirteen resolutions 
oe 2 : WwW ‘ich had authorized the coalition to use ‘all SAREE 
ee while the Security Council had now engaged itself and ‘hd 
bei i ey ina wide-ranging series of initiatives including such 
TS as boundary demarcation, disarmament and compensation the 


'3 Address to the Eur 


oe opean Parliament. Document SG/SM/4577 of 18 April 1991, 
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The Iraq: Kuwait conflict 


means by which Iraqi compliance with these measures could be forcibly 
compelled remained beyond the Security Council’s direct supervision or 


control. 


Humanitarian intervention 


\ humanitarian crisis had developed almost immediately after the sus- 
pension of military operations in Kuwait and Iraq as a result of unrest in 
ihe northern and southern parts of Iraq and its repression by the central 
government. By early April 1991 more than 1.5 million Iraqi citizens had 
heen displaced internally towards the borders with Turkey and Iran. 

In response to this crisis the Security Council, on 5 April 1991, adopted 
resolution 688 by a slim majority of 10—3—2 (with China and India abstain- 
nv) in which it had demanded that Iraq end the repression of the civilian 
population and allow immediate access to humanitarian organizations to 
all those in need of assistance.'® The resolution had not been adopted 
wnder Chapter VII. 

hese developments prompted questions concerning the legal nature of 
ihe proposed humanitarian intervention and whether there was a sufficient 
legal basis both for the intervention of the coalition and for a United 
Nations Inter-Agency Programme, questions on which the Secretariat and 
(he coalition states were not entirely in agreement. 
lhe Secretary-General approached this issue as one of striking a balance 
jetween the sovereign rights of states as confirmed by the Charter and the 
rights of individuals as confirmed by the Universal Declaration of Human 
lights. While he believed that there had been a shift in the public attitude 
\owards the protection of the rights of the individual especially in cases 
involving large-scale violations such as the events unfolding in Iraq, he 
jevertheless doubted that this had yet been translated into law as generally 
understood and applied by Member States. 
lt was therefore a matter which required both prudence and boldness: 
prudence because the principles of sovereignty if radically challenged could 
yesult in international chaos and boldness because a stage had been reached 
in the evolution of international society in which the massive and deliberate 
violation of human rights could no longer be tolerated. 
The balancing of moral virtue and international law was very quickly 
put to the test because the Secretary-General was under pressure from 
ihe coalition states, which had deployed their forces, and was at the same 


' Security Council resolution 688 (1991). 
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time confronted with the practical problem of the proposed deployment o 
the Inter-Agency personnel of the United Nations within Lraq without a 
explicit mandate and against the wishes of the government. Eager to se 
their own personnel replaced by United Nations personnel as quickly a 
possible the coalition countries put forward the rather surprising proposi 
tion that the Secretary-General had, under the Charter, a general power t 
establish police units without a specific mandate. The Secretary-Gener. 
therefore sought guidance from the Legal Counsel as to the possible leg: 
basis for humanitarian intervention in post-war Iraq. 

The Legal Counsel was ready to concede that the proposed interventio 
was for humanitarian purposes but how could this be reconciled wit 
Charter principles such as non-interference in internal affairs, the wordin 
and intent of which clearly ruled out such intervention. The evolution of the 
protection of human rights since 1945 had been far-reaching and had no 
doubt greatly reduced the domaine reserve of Article 2 (7) but it could not be 
said that it had brought about a revival of the admissibility in international 
law of humanitarian intervention as practised in the nineteenth and early 
twentieth centuries. Nevertheless the scale of the crisis in Iraq was such 
that in his view it might well be possible to find a justification for the 
intervention of the coalition countries under international law where the 
violations taking place were both massive in scale and deliberate in intent. 

This conclusion, however, did not mean that the Organization could sim- 
ply decide that in a given situation it would embark upon a humanitarian 
intervention. Although the United Nations had some supranational com- 
petence when acting under Chapter VII, it remained an intergovernmental 
organization whose activities required mandates. Such mandates did not 
automatically follow from the Charter as had been suggested and the 
Secretary-General did not have a general power to deploy peace-keeping 
or police units without a specific mandate. 

The question therefore was whether resolution 688 provided such a 
mandate. It had been suggested that 688 contained an implied mandate 
because it had condemned the repression of the civilian population in 
Iraq ‘the consequences of which threaten international peace and secu- 
rity’. Inconveniently, however, the resolution was not couched in terms 
of Chapter VII nor did it contain the necessary elements which would 
have permitted the conclusion that it was intended to allow action under 
Chapter VII. In particular, while the ‘consequences’ of the actions of 
the Iraqi government were described as threatening international peace 


and security in the region no determination of a threat as such was 
made. 
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‘The Legal Counsel, therefore, concluded that in this resolution the sone 
rity Council had not mandated an intervention. Furthermore, even 1 t “ 
Government of Iraq acquiesced in or signified its agreement with ee 
Nations participation in the humanitarian programme this ene oe Oo ne 
ate the necessity of obtaining a mandate from the Security hi ” ie 
competent organ. No individual state or group of states could a i f 
obligate the United Nations to undertake such activities absent the deci 

* competent organ. ene 
: ~<e Ded Gahtien was not, and did not purport to be, an nse 
interpretation of the resolution and had no binding effect on qn00 er ape 
us regards their own conduct. But as far as the Secretary-Genera was 
cerned he could choose to be guided by it in regard to his functions as the 
Chief Administrative Officer of the Organization. In other words, it could 
h\ave a direct consequence on his decision to deploy the inter-agency ena? 
vel. This was a difficult situation. The United Kingdom, for example, “3 
stated that the resolution gave ‘firm backing’ to the ae Ce aa 
deliver aid to the Iraqi population and Prime Minister Major, ie other 
l\uropean leaders, had openly criticized the eh nies sre tae 
(0 deploy United Nations personnel. It would obviously have = ae 
Secretary-General’s relationship with the three Western permanent a 
hers much easier if the Legal Counsel had found a legal justification for 
intervention. The Secretary-General, however, held firm to the position 
(hat 688 was not a sufficient legal authority to empower him to intervene 
‘aq without the consent of the government. 
in * visdodbate legal problem was resolved by the United ere ies 
retariat during the weeks that followed. A legal framework for the Be 
ilarian agencies working in Iraq was established through a gee: - 
of Understanding (MOU) which permitted the deployment of a eh | 
Nations Guards Contingent to protect United Nations personnel i“ noe 
\lthough the immediate crisis surrounding 688 gave way toa se i : 
between Iraq and the United Nations, the interpretation of 688 remain 
problematic for a further reason. 


The establishment of the air exclusion zones 


In) order to enforce and monitor compliance with their ty sain mah 
tations of 688 the United States, United Kingdom and France unilatera y 
created an air exclusion zone north of the 36th parallel. This was later 
extended to a southern air exclusion zone below the 32nd parallel. ‘They 
iaintained that the cease-fire agreement ending the war empowered them 
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to impose controls over Iraqi military flights and that 688 provided a fac- 
tual basis for the imposition of a ban on over flights by Iraqi fixed win 
and rotary military aircraft in order to confront a grave humanitaria 
crisis. 

Whatever the legal merits of these arguments might have been, th 
combined effect of the two so-called no-fly zones resulted for all practic 
purposes in the continuation of a low-level armed conflict with Iraq fo 
well over a decade. While initially justified by the humanitarian crisis i 
April 1991 the no-fly zones very quickly became a convenient tool for th 
states concerned to maintain pressure on the government of Iraq in th 
name, if not with the express approval of, the Security Council. For th 
government of Iraq the existence of these zones was a perpetual reminder 0 
its humiliation and the violation of its territorial sovereignty. For the United 
Nations Secretariat, which had been given responsibility for administerin 
the United Nations Iraq~Kuwait Observation Mission (UNIKOM), border 
demarcation, sanctions, compensation and disarmament, the no-fly zones 
were a constant and serious irritant in its dealings with Baghdad since Iraqi 
officials never lost an opportunity to raise with the Secretary-General their 
views regarding the illegality of the no-fly zones. 

The Secretary-General avoided taking any position on this matter pub- 
licly for as long as possible but when pressed he or his spokesman would 
state that the interpretation of Security Council resolutions was a matter for 
the Council which alone was competent to determine whether its resolu- 
tions provided a lawful basis for the zones. The issue was never resolved but 
the maintenance of the no-fly zones by the coalition and the largely passive 
acquiescence by the Security Council despite the lack of a clear legal basis 
underscored the strength of the coalition’s sway over the Security Council 


at this time and their ability to make full use of constructively ambiguous 
decisions. 


The question of the renewal of the use of force 


Humanitarian intervention and the legality of the no-fly zones were impor- 
tant questions on which legal differences emerged between the members 
of the Security Council and the Secretariat. However, there was one other 
issue which lurked in the background following the adoption of 687 and 
which in time came to dominate all others, namely the possible renewal 
of the use of force against Iraq in order to bring about compliance. There 
were many elements of 687 which imposed significant and onerous obli- 
gations on Iraq but none more intrusive than Section C which created a 
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programme of Iraqi disarmament and weapons control unprecedented in 
- history of the United Nations. iP 
. he instrument of this programme was the United Nations = 
(Commission (UNSCOM) which was established asa subsidiary organ of the 
Council with a mandate that extended to chemical and biological weapons, 
}allistic missiles and nuclear activities. Although it was a subsidiary — 
of the Council and therefore staffed by officials and experts under ' f 
\uthority of the Secretary-General and subject to United Nations sta | 
rules, UNSCOM in fact rapidly became subverted and the ea 
(jeneral was able to exercise only nominal control over its activities. ‘T i 
liad become clear from the very early stages of its establishment not only 
ii) its staffing and recruitment policies but also in relation to the ‘gua a 
which it would seek and receive legal advice outside the established centra 
‘ity of the Office of Legal Affairs. 
ipa to implement Section G of 687 by UNSCOM and i even- 
(yal successor the United Nations Monitoring, Verification APS REAR 
(Commission (UNMOVIC) provided fertile ground for mischief by bot 
sides and ultimately led to the invasion of Iraq in 2003. While other ipl 
of 687, even such hugely sensitive issues as boundary SS AGANED mes 
compensation, moved forward with some degree of cooperation, the wor 
of UNSCOM from the very beginning met with resistance and iia 
\s early as August 1991 the Security Council in resolution 707 sige t 
wrave concern over what it termed Iraq’s material breaches of its 9 sai 
ti ns in relation to disarmament.'’ Iraq’s response to such expressions RS 
concern was invariably to cooperate just enough to avoid further Counci 
: SNe multiplied. At times it seemed that Iraq pursued tnctiaa inet 
were deliberately designed to provoke the use of force or at least to ea ¢ 
limits of the Security Council’s determination to implement its ea a 
Ihe position of the Security Council was not helped by a lei 
among many Member States that UNSCOM was not an paneer al 
United Nations organ but had become an instrument of the United States 
and to a lesser extent the United Kingdom. ts hnayts oe 
In July 1992 the Iraqi authorities refused ACCESS high Sai ae 
\ispection team to the Ministry of Agriculture building which a sad 
iw to UNSCOM contained archives relating to proscribed activities. Tht 
and similar incidents had raised the very real prospect of coercive ort 
(0 implement 687. By this time one resolution (707 of 15 August 


Security Council resolution 707 (1991). See in particular operative paragraph 1. 
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adopted in the aftermath of the incident at the Agriculture Ministry) an 
two Presidential Statements of the Security Council had described Iraq’ 
failures to implement 687 as a material breach of its obligations and ha 
spoken of serious consequences. '® It was in this context that in August 199 
the Legal Counsel provided Secretary-General Boutros Boutros-Ghali wit 


his views on the legal and procedural basis for a renewal of the use of fore 
against Iraqi. 


The legal and procedural basis for a renewal of the 
use of force 


The fundamental question was whether the Council could rely on the 
authority of the existing resolutions or would have to authorize the use 0 
force in a new enabling resolution. The answer to this question rested on 
an analysis of the original authorization to use force and the effect of the 
cease-fire on that authorization. 

The original authorization contained in paragraph 2 of 678 had autho- 
rized Member States cooperating with the government of Kuwait ‘to use 
all necessary means to uphold and implement resolution 660 (1990) and 
all subsequent relevant resolutions and to restore international peace and 
security in the area’. This authorization in the view of the Legal Counsel 
was limited in the sense of its objective but not in time; it was not addressed 
to a defined group of states except for the vague notion of states coop- 
erating with Kuwait; and as for the meaning to be attached to the use 
of ‘all necessary means’ it had been clear at the time of the adoption of 
the resolution that it included the use of armed force. Resolution 678 had 
provided the legal platform for the actions carried out in Kuwait and Iraq 
under Operation Desert Storm. 

The question posed by the adoption of resolutions following the ter- 
mination of Desert Storm was whether the authorization which had been 
provided in 678 continued beyond the cease-fire. Resolution 686 of 2 March 
1991 which had brought about a provisional end to hostilities characterized 
the situation thus created as ‘the suspension of offensive combat operations’ 
and, therefore, left intact the authorization of the use of force. Operative 
paragraphs 2 and 3 of 686 imposed a number of demands on Iraq and 


'8 Statement by the President of the Security Council concerning Iraq’s compliance with 


relevant resolutions of the Security Council. Document $/23609, 19 February 1992 and 
Statement by the President of the Security Council concerning the safety and security of 
UNSCOM’s aerial surveillance flights over Iraq. Document $/23813 of 15 April 1992, 
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operative paragraph 4 expressly recognized that during the i ete racer 
lor Iraq to comply with these demands the provisions of paragraph 2 0 
(7/8 remained valid. vs 
‘A month later the Council had adopted 687 which imposed additional 
obligations on Iraq with the objective of restoring international peace and 
wi urity in the area. Operative paragraph 33 of that resolution declared that 
pon official notification by Lraq to the Secretary-General and the Security 
(Council of the acceptance of 687 ‘a formal cease-fire is nltgettiien ren 
Iraq and Kuwait and the Member States cooperating with Kuwait’. oe 
(ion 687 thus laid down the conditions to be fulfilled in order to accomplis 
(ie aim of restoring international peace and security in the area. 
‘he ordinary meaning of 687 therefore allowed of the conclusion sie 
once the Security Council was satisfied that Iraq had complied with a 
| its obligations under 687, the authorization to use force would lapse 
lhecause the objective of 678 would have been realized. However impor- 
tuntly, 687 did not by itself terminate that authorization either by express 
language or by inference. On the contrary, operative paragraph l of 687 
liad affirmed all thirteen of the resolutions previously adopted including, of 
* rhe a that 687 had established a formal cease-fire did not alter this sit- 
\wition. A cease-fire by its very nature was a transitory measure. The notion 
ol formality related only to the formal declaration of the cease-fire and the 
establishment of the conditions set out in 687. However, the cease-fire did 
ipersede, for its duration, the lawful implementation of the authorization. 
| lie promise contained in a cease-fire to cease hostilities under certain 
conditions did create an international obligation which as long as those 
eonditions pertained excluded the recourse to armed force. Under general 
international law the obligation so created could be terminated only if the 
-onditions on which it had been established are violated. ; - 
‘he Legal Counsel concluded therefore that the use of force 7. 
(ion originating in 678 was a continuing one. It had not been set aside 
liy the cease-fire or by the later resolutions 686 and 687 and a sufficiently 
rious violation by Iraq of its obligations under 687 would withdraw the 
|yasis for the cease-fire and re-open the way to a renewed use of force. This, 
lowever, raised the question of how and in what form such a determination 
ould be made. 
" Bs. the original authorization had emanated from the Security noe 
4cling under the powers vested in it by the Charter, in the Legal Counse s 
view the precondition for any renewed use of force was that the Security 
(\ouncil must agree that such a violation had taken place. This did not 
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tien require a new resolution, it could, for example, take the form 0} 
a Presidential Statement. The important point was that there needed to b 


Applying his analysis to resolution 707 of 15 August 1991, in whic 
the Council had reacted to the failure of Iraq to provide fall:distlosal 
of its weapons programmes and its obstruction of weapons inépection 
by expressing grave concern for Traq’s ‘flagrant violation’ and ‘materi 


An opportunity to test the standards of the August 1992 opinion soon 
presented itself: In January 1993 two serious incidents arose in the imple- 
mentation of 687 which led the Council to adopt two Presidential States 
ments. The first of these, on 8 January 1993, dealt with the refusal b 
Iraq to allow UNSCOM to transport its personnel into Iraq using its a 
aircraft, a prohibition which effectively prevented UNSCOM from carry- 
ing out short-notice inspections. !9 The second, on 11 January 1993, West 


19 ; 
Statement by the President of the Security Council concerning U 


i ee ited Nations fli 
into Iraqi territory. Document $/25081 of 8 January 1993. jecikcanicranae 
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response to an Lraqi incursion into the UNIKOM-established demilitarized 
one during which missiles and other equipment were removed.”? Unlike 
sesolution 707 in which similar condemnatory language had been used but 
without any indication of consequences, and unlike two previous statements 
of 19 and 28 February 1992 in which the warnings of serious consequences 
liad been conveyed in indirect language, these statements contained a direct 
warning of serious consequences. The Presidential Statements declared 
(hat Iraq’s actions constituted an unacceptable and material breach of rel- 
evant provisions of 687 and warned of ‘serious consequences’ that would 
ensue from a failure to comply with its obligations. 
lraq as usual prevaricated but this time the United States, the United 
\\ingdom and France, fortified by the Presidential Statements, carried out 
large-scale air and missile strikes against Iraqi targets on 13, 17 and 18 
January. Simultaneously, the Secretary-General sought the opinion of the 
|.egal Counsel as to the legal basis of these actions. On this occasion the 
legal Counsel noted that the Presidential Statements of 8 and 11 Jan- 
\ury quite explicitly demonstrated that the Council members were agreed 
(hat lraq’s violations of the cease-fire resolution which were described as 
inaterial breaches had re-opened the way to the original authorization 
(0 use force. This was a possible legal construction that had in fact been 
foreseen in the August 1992 opinion. ‘The only question was whether the 
-ontent of the finding made it clear that the serious consequences indicated 
included all necessary means, 1.e., the use of force. It was difficult to pro- 
vide an unequivocal answer to this question but the opinion concluded that 
on balance it did. The Council had succeeded in adopting a Presidential 
Statement that linked the material breach of Iraq’s obligations to serious if 
\nspecified consequences. This was probably as far as the Council could go 
i) achieving common ground, a suitably opaque phrase that was sufficient 
io make possible an agreement on the text of a Presidential Statement and 
which at the same time contained sufficient ambiguity to provide the nec- 
essary legal basis for the air strikes. On the assumption that the Presidential 


Statements had provided the necessary legal basis for the resumption of the 
ise of force, the opinion concluded that the only question that remained 
was that the use of force should be proportional to the violation. 


I'he legitimacy of this limited resumption of the use of force was borne 
oul by the fact that there was a marked absence of protest on the part of 
Member States even when the air strikes continued for a third wave. By 


* Statement by the President of the Security Council concerning various actions by Iraq 
vis-a-vis UNIKOM and UNSCOM. Document $/25091 of 11 January 1993. 
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issuing repeated warnings to Iraq in the form of Presidential Statements 
which conveyed the sense of the Security Council as a collective organ, the 
Council had clearly signified its agreement to the course of action whic 
had been taken. Indeed, the semi-official United Nations history of the 
Iraq—Kuwait conflict, the so-called Blue Book published in 1996, cites th 
Presidential Statement of | | January as the basis for the air strikes.2! 

The legal opinions of August 1992 and January 1993 did not constitut 
authoritative interpretations of Security Council resolutions but they ha 
considerable significance in terms of the Secretariat’s interpretation of th 
inter-play of the decisions to authorize use of force and the establishmen 
of the cease-fire. They came to be seen, even in 1993, as the basis for th 
argument that a resumption of the use of force could not be automatic, 
Not everyone agreed, and the United States in particular did not shar 
the interpretation, but many Council members did. ‘These opinions woul 
assume a far greater significance a decade later. 


°! The United Nations and the Lraq—Kuwait Conflict 1990-1996 (The United Nations Blue Book), 
New York: The United Nations (1996), TX. 
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Appendix to Chapter |: 
UN resolutions relating to the 
Iraq—Kuwait conflict 


RESOLUTION 660 (1990) 

I'he Security Council, 

\larmed by the invasion of Kuwait on 2 August 1990 by the military forces 
of lraq, 


|etermining that there exists a breach of international peace and security 
us regards the Lraqi invasion of Kuwait, 


\cting under Articles 39 and 40 of the Charter of the United Nations, 


| Condemns the Iraqi invasion of Kuwait; 


» Demands that Iraq withdraw immediately and unconditionally all 
its forces to the positions in which they were located on | August 
1990; 


4 Calls upon Iraq and Kuwait to begin immediately intensive nego- 
tiations for the resolution of their differences and supports all 
efforts in this regard, and especially those of the League of Arab 
States; 


| Decides to meet again as necessary to consider further steps with to 
ensure compliance with the present resolution. 


RESOLUTION 661 (1990) 
he Security Council, 
Keallirming its resolution 660 (1990) of 2 August 1990, 


deeply concerned that that resolution has not been implemented and that 
the invasion by Iraq of Kuwait continues with further loss of human life 
wid material destruction, 


determined to bring the invasion and occupation of Kuwait by Iraq to an 
end and to restore the sovereignty, independence and territorial integrity 
of Kuwait, 
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Noting that the legitimate Government of Kuwait has expressed its readi 
ness to comply with resolution 660 (1990) 


Mindful of its responsibilities under the Charter of the United Nations fo 
the maintenance of international peace and security, 


Affirming the inherent right of individual or collective self-defence. i 


response to the armed attack by Ira i ite 1 
q against Kuwait, in accordance 
Article 51 of the Charter, 4 


Acting under Chapter VII of the Charter of the United Nations 
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> 


Determines that Iraq so far has failed to comply with paragraph 2 0 
resolution 660 (1990) and has usurped the authority of the legitimat 


Decides, as a consequence, to take the following measures to secur 
compliance of Iraq with paragraph 2 of resolution 660 (1990) and t 
restore the authority of the legitimate Government of Kuwait; 


Decides that all States shall prevent: 


The import into their territories of all commodities and product 
originating in Iraq or Kuwait exported therefrom after the date of th 
present resolution; 

Any activities by their nationals or in their territories which would. 
promote or are calculated to promote the export or trans-shipment of 
any commodities or products from Iraq or Kuwait; and any dealings 
by their nationals or their flag vessels or in their territories in 7 
commodities or products originating in Iraq or Kuwait and ‘hie 
therefrom after the date of the present resolution, including in partic- 


ular any transfer of funds to Iraq or Kuwait for the purposes of such 
activities or dealings; 
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Decides that all States shall not make available to the Government 
of Iraq or to any commercial, industrial or public utility undertaking 
in Iraq or Kuwait, any funds or any other financial or economic 
resources and shall prevent their nationals and any persons within 
their territories from removing from their territories or otherwise 
making available to that Government or to any such undertaking 
any such funds or resources and from remitting any other funds to 
persons or bodies within Iraq or Kuwait, except payments exclusively 
for strictly medical or humanitarian purposes and, in humanitarian 
circumstances, foodstuffs; 


Calls upon all States, including States non-members of the United 
Nations, to act strictly in accordance with the provisions of the 
present resolution notwithstanding any contract entered into or 
licence granted before the date of the present resolution; 


Decides to establish, in accordance with rule 28 of the provisional rules 
of procedure of the Security Council, a Committee of the Security 
Council consisting of all the members of the Council, to undertake 
the following tasks and to report on its work to the Council with its 
observations and recommendations: 


‘To examine the reports on the progress of the implementation of the 
present resolution which will be submitted by the Secretary-General; 
‘To seek from all States further information regarding the action taken 
by them concerning the effective implementation of the provisions laid 
down in the present resolution; 


Calls upon all States to co-operate fully with the Committee in the 
fulfilment of its task, including supplying such information as may be 
sought by the Committee in pursuance of the present resolution; 


Requests the Secretary-General to provide all necessary assistance 
to the Committee and to make the necessary arrangements in the 
Secretariat for the purpose; 


Decides that, notwithstanding paragraphs 4 through 8 above, nothing 
in the present resolution shall prohibit assistance to the legitimate 
Government of Kuwait, and calls upon all States: 


‘To take appropriate measures to protect assets of the legitimate Gov- 
ernment of Kuwait and its agencies; 
Not to recognize any regime set up by the occupying Power; 
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( > ete » ,ecretar Y 

10 Requests the Sec retary-General to report to the Council on the 
progress of the implementation of the present resolution, the first 
report to be submitted within thirty days ' . 


> 
1 é 4 au : 
1 Decides to keep this item on its agenda and to continue its efforts t 
put an early end to the invasion by Iraq. 


RESOLUTION 662 (1990) 
The Security Council, 
Recalling its resolutions 660 (1990) and 661 (1990) 


Gravely alarmed by the declaration by 


Iraq of a “ 1 
comprehensive an 
eternal merger” with Kuwait, is 


Demanding, once again, that Iraq withdraw immediately and uncondi- 


tionally all its f itions i i 
Sets y all its forces to the positions in which they were located on | August 


iat to bring the occupation of Kuwait by Iraq to an end and to 
restore the sovereignty, independence and territorial integrity of Kuwait 
c > 


Determined also to r i 
estore the authority of the legiti 
i 
ea y gitimate Government o 


1 Decides that annexation of Kuwait by Iraq under any form and 


whatever pret idi i i 
in pretext has no legal validity, and is considered null and 


2 = Calls upon all States, international organizations and specialized 
agencies not to recognize that annexation, and to refrain from any 


action or dealing that might be i indi 
€ interpreted as an indirect re iti 
of the annexation; ‘Sieg 


3 Further demands that Ira 


: q rescind its actions purportin é 
ue purporting to annex 


Decides to keep this item on its agenda and to continue its efforts to 
put an early end to the occupation. 


RESOLUTION 665 (1990) 
The Security Council, 
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Recalling its resolutions 660 (1990), 661 (1990), 662 (1990) and 664 (1990) 
and demanding their full and immediate implementation, 


Having decided in resolution 661 (1990) to impose economic sanctions 
inder Chapter VII of the Charter of the United Nations, 


determined to bring an end to the occupation of Kuwait by Iraq which 
imperils the existence of a Member State and to restore the legitimate 
authority, and the sovereignty, independence and territorial integrity of 
Kuwait which requires the speedy implementation of the above resolutions, 


Deploring the loss of innocent life stemming from the Iraqi invasion of 
Kuwait and determined to prevent further such losses, 


(jravely alarmed that Iraq continues to refuse to comply with resolutions 
460 (1990), 661 (1990), 662 (1990) and 664 (1990) and in particular at the 
conduct of the Government of Iraq in using Iraqi flag vessels to export oil, 


| Calls upon those Member States co-operating with the Government 
of Kuwait which are deploying maritime forces to the area to use 
such measures commensurate to the specific circumstances as may 
be necessary under the authority of the Security Council to halt all 
inward and outward maritime shipping in order to inspect and verify 
their cargoes and destinations and to ensure strict implementation of 
the provisions related to such shipping laid down in resolution 661 


(1990); 

» Invites Member States accordingly to co-operate as may be necessary 
to ensure compliance with the provisions of resolution 661 (1990) with 
maximum use of political and diplomatic measures, in accordance 
with paragraph | above; 

| Requests all States to provide in accordance with the Charter such 
assistance as may be required by the States referred to in paragraph 


| of this resolution; 


| Further requests the States concerned to co-ordinate their actions in 
pursuit of the above paragraphs of this resolution using as appropriate 
mechanisms of the Military Staff Committee and after consultation 
with the Secretary-General to submit reports to the Security Council 
and its Committee established under resolution 661 (1990) to facilitate 
the monitoring of the implementation of this resolution; 


1 Decides to remain actively seized of the matter. 
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Noting that, despite all efforts by the United Nations 


ba ite ; ; 

ae ne obligation to implement resolution 660 (1990) and the abo 
n toned subsequent relevant resolutions, in flagrant ih 

Security Council, 


security, 
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RESOLUTION 678 (1990) 
‘The Security Council, 


Recalling, and reaffirming j 
: g its resolutions 660 (1990) of 2 Au 
t (1 
i i : sen 5! eis : ad: 662 (1990) of 9 August 1990, 664 aoe a i 
; of 25 August 1990, 666 (1990) of 13 
¢ [ Sept 
1990, 667 (1990) of 16 September 1990, 669 (1990) of 24 a oe 


Iraq refuses to compl 


contempt of th 


Determined to secure full compliance with its decisions 
> 


Acting under Chapter VII of the Charter. 


| 


D . 
arin that Iraq comply fully with resolution 660 (1990) and all 
quent relevant resolutions, and decides, while maintaining all its 


decisions, to allow Ira : 
sania. q one final opportunity, as a pause of goodwill, 


Mihi ' 
Sete ied ig States co-operating with the Government of 
it, unless Iraq on or before 15 J 
anuary 1991 fully impl 
as set forth in paragraph ie 
ph I above, the above-menti i 
a ; 1oned resolutions 
Rea an ied means to uphold and implement resolution 660 
al’ subsequent relevant resolution 1 
é s and to resto - 
tional peace and security in the area; ss 


Reque all S ates to provi (e app Op! ia € suppo fo he action, 
Raa Hl tates t Pp. d r late s pport rt ul S 
en in pursuance of paragraph PAGS the present resolution: 
5) 


ii the bina concerned to keep the Security Council regu 
arty informed on the pro i . 
gress of actions undertaken pur 
s 
paragraphs 2 and 3 of the present resolution; vib i 
> 


Decides to remain seized of the matter. 
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RESOLUTION 687 (1991) 


Ihe Security Council, 

Recalling its resolutions 660 (1990) of 2 August 1990, 661 (1990) of 6 
August 1990, 662 (1990) of 9 August 1990, 664 (1990) of 18 August 1990, 
(65 (1990) of 25 August 1990, 666 (1990) of 13 September 1990, 667 (1990) 
of 16 September 1990, 669 (1990) of 24 September 1990, 670 (1990) of 
25 September 1990, 674 (1990) of 29 October 1990, 677 (1990) of 28 
November 1990, 678 (1990) of 29 November 1990 and 686 (1991) of 2 
March 1991, 


Welcoming the restoration to Kuwait of its sovereignty, independence and 
\erritorial integrity and the return of its legitimate Government, 


Affirming the commitment of all Member States to the sovereignty, territo- 
ial integrity and political independence of Kuwait and Iraq, and noting the 
intention expressed by the Member States cooperating with Kuwait under 
paragraph 2 of resolution 678 (1990) to bring their military presence in 
Iraq to an end as soon as possible consistent with paragraph 8 of resolution 


686 (1991), 


\teaffirming the need to be assured of Iraq’s peaceful intentions in the light 
of its unlawful invasion and occupation of Kuwait, 


lking note of the letter sent by the Minister for Foreign Affairs of Iraq on 
27 February 1991 and those sent pursuant to resolution 686 (1991), 


Noting that Iraq and Kuwait, as independent sovereign States, signed 
ai Baghdad on 4 October 1963 “Agreed Minutes Between the State of 
Kuwait and the Republic of Iraq Regarding the Restoration of Friendly 
Relations, Recognition and Related Matters”, thereby recognizing formally 
ihe boundary between Iraq and Kuwait and the allocation of islands, which 
were registered with the United Nations in accordance with Article 102 
of the Charter of the United Nations and in which Iraq recognized the 
independence and complete sovereignty of the State of Kuwait within its 
borders as specified and accepted in the letter of the Prime Minister of Iraq 
dated 21 July 1932, and as accepted by the Ruler of Kuwait in his letter 


dated 10 August 1932, 
(Conscious of the need for demarcation of the said boundary, 


Conscious also of the statements by Iraq threatening to use weapons in 
violation of its obligations under the Geneva Protocol for the Prohibition 


29 


a * SOS VOCCIClAarat and the l NC ol Porce na nipolar 
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‘ rid 


of the Use in War of A iati 
nile Wa, é sphyxiating, Poisonous or Other C 
a riological Methods of Warfare, signed at Gens a4 aie ’ 
S$ pr i i 
bate Lagi use of chemical weapons and affirming that erave eS 
uc follow any further use by Traq of such weapons i se 


Recalling that Iraq has subscribed to the 


> 0 s 
tion of the De velopme nt Producti n and Stockpilin of Bac teriolog ical 


(Biological) and Toxin W. i 
a xin Weapons and on Their Destruction, of 10 April 


Noti 
ng the importance of Iraq ratifying this Convention 


Noting moreover the 


; importance of all . 5 
tion and encouraging ae achering to this Conven- 


its forthcoming Revi 
authori . ; § Keview Conference to rei 
ty, efficiency and universal scope of the convention einforce the 
> 


Aware of the use by 
therefore of the need 
located in Iraq, 


Hae i ballistic missiles in unprovoked attacks and 
oO vat . ; 
take specific measures in regard to such missiles 


(G iG y he reports in the han Ss of M mber States that Iraq has 
oncerne d b i d € 
attempted to acquire materials for a nuc lear -WE apons pi OgT amme contr ar y 
c 


to its obligations under the T; 
Weapons of 1 July 1968, reaty on the Non-Proliferation of Nuclear 


Recalling the objecti 
: jective of the establi 
in the region of the Middle East Sa i 


weapons-free zone 


Conscious al . 
so of the objective ievi 
of achieving bal ; 
control of armaments in the region Sieabialese foluprehenstve 
>) 
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Conscious further of the importance of achieving the objectives noted 
above using all available means, including a dialogue among the States of 


ihe region, 
Noting that resolution 686 (1991) marked the lifting of the measures 
imposed by resolution 661 (1990) in so far as they applied to Kuwait, 


Noting that despite the progress being made in fulfilling the obligations of 
resolution 686 (1991), many Kuwaiti and third country nationals are still 


ot accounted for and property remains unreturned, 
Recalling the International Convention against the Taking of Hostages, 


opened for signature at New York on 18 December 1979, which categorizes 
all acts of taking hostages as manifestations of international terrorism, 


eploring threats made by Iraq during the recent conflict to make use 
of terrorism against targets outside Iraq and the taking of hostages by 
Iraq, 

laking note with grave concern of the reports of the Secretary-General of 
°() March 1991 and 28 March 1991, and conscious of the necessity to meet 
urgently the humanitarian needs in Kuwait and Iraq, 


Kearing in mind its objective of restoring international peace and security 
in the area as set out in recent resolutions of the Security Council, 


Conscious of the need to take the following measures acting under 


Chapter VI of the Charter, 


| Affirms all thirteen resolutions noted above, except as expressly 
changed below to achieve the goals of this resolution, including a 


formal cease-fire; 


» Demands that Iraq and Kuwait respect the inviolability of the inter- 
national boundary and the allocation of islands set out in the “Agreed 
Minutes Between the State of Kuwait and the Republic of Iraq 
Regarding the Restoration of Friendly Relations, Recognition and 
Related Matters”, signed by them in the exercise of their sovereignty at 
Baghdad on 4 October 1963 and registered with the United Nations 
and published by the United Nations in document 7063, United 


Nations, Treaty Series, 1964; 
4 Calls upon the Secretary-General to lend his assistance to make 


arrangements with Iraq and Kuwait to demarcate the boundary 
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between Iraq ¢ Suwai i 
ey aq and Kuwait, drawing on appropriate material, includ 
gs oer ceererven by Security Council document S/22412 and 
: ‘ ag : ere 

p ack to the Security Council within one month; 
) 


Deci inviolabili 
re Me . guarantee the inviolability of the above-mentioned inter 
ationa i : 
ee isan and to take as appropriate all necessary measures 
end in accordance with the Charter of the United Nations; 
> 


Re 
i the Secretary-General, after consulting with Traq and 
it, to submit within three days to the Security Council for its 


of Kuwait and the R. i 
Iraq Regarding the Restoration of Friendly Relations coe 


and ‘ 
aie Matters > of 4 October 1963; to deter violations of the 
nan aa if rough 4: presence in and surveillance of the demilitarized 
» £0 Observe any hostile or potentially hosti 1 
tile action 
the territory of one § nd f mir 
tate to the other; and for th 
ie ‘ or the Secretary-General 
report regularly to the Security Council on the fan ad of the 


unit, and immediately j i 
! y if there are serious violati 
potential threats to peace; Sarat 


N 
ae es soon : the Secretary-General notifies the Security 
€ completion of the deployment of the Uni 4 Nati 
observer unit, the conditions will b 1 eyierneaeae 
unit, t e established for the Member St 
eee ee with eee in accordance with resolution 678 ( 1990 
ring their military pres in Tre i 
SOE aes presence in Iraq to an end consistent with 
The ak 
rvinats to Feil unconditionally its obligations under the 
otocol for the Prohibition of the Use i é 
Ge n War of Asphyx- 
ae spartans or Other Gases, and of Bacteriological Methods 
abit are, signed at Geneva on 17 June 1925, and to ratify the 
ention on the Prohibition of the Development, Production and 


Stockpiling of Bacteriologi 1 i 
| ¢ gical (Biological) z i 
Their Destruction, of 10 a 1972. Rapiiggt no RET og 


Decides that Iraq shall unconditionally accept the de 


oh ete or rendering harmless, unde 
of: 


struction, 
r international supervision 
> 


(h) 


(h) 


(3) 
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All chemical and biological weapons and all stocks of agents and all 
related subsystems and components and all research, development, 
support and manufacturing facilities; 

All ballistic missiles with a range greater than 150 kilometres and 
related major parts, and repair and production facilities; 


Decides, for the implementation of paragraph 8 above, the following: 


Iraq shall submit to the Secretary-General, within fifteen days of the 
adoption of the present resolution, a declaration of the locations, 
amounts and types of all items specified in paragraph 8 and agree to 
urgent, on-site inspection as specified below; 

The Secretary-General, in consultation with the appropriate Gov- 
ernments and, where appropriate, with the Director-General of the 
World Health Organization, within forty-five days of the passage of 
the present resolution, shall develop, and submit to the Council for 
approval, a plan calling for the completion of the following acts within 


forty-five days of such approval: 


The forming of a Special Commission, which shall carry out immedi- 
ate on-site inspection of Iraq’s biological, chemical and missile capa- 
bilities, based on Iraq’s declarations and the designation of any addi- 
tional locations by the Special Commission itself; 


The yielding by Iraq of possession to the Special Commission for 
destruction, removal or rendering harmless, taking into account the 
requirements of public safety, of all items specified under paragraph 
8 (a) above, including items at the additional locations designated 
by the Special Commission under paragraph 9 (b) (i) above and the 
destruction by Iraq, under the supervision of the Special Commission, 
of all its missile capabilities, including launchers, as specified under 


paragraph 8 (b) above; 

The provision by the Special Commission of the assistance and coop- 
eration to the Director-General of the International Atomic Energy 
Agency required in paragraphs 12 and 13 below; 


Decides that Iraq shall unconditionally undertake not to use, develop, 
construct or acquire any of the items specified in paragraphs 8 and 
9 above and requests the Secretary-General, in consultation with 
the Special Commission, to develop a plan for the future ongoing 
monitoring and verification of Iraq’s compliance with this paragraph, 
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to be submitted to the Security Council for approval within one 
hundred and twenty days of the passage of this resolution; 


Invites Iraq to reaffirm unconditionally its obligations under th 


Treaty on the Non-Proliferation of Nuclear Weapons of 1 July 1968; 


Decides that Iraq shall unconditionally agree not to acquire o 
develop nuclear weapons or nuclear-weapons-usable material or an 
subsystems or components or any 
or manufacturing facilities related to the above; to submit to th 
Secretary-General and the Director-General of the 
Atomic Energy Agency within fifteen days of the adoption of the 
present resolution a declaration of the locations, amounts 
of all items specified above; to place 
materials under the exclusive control, for custody and removal, of the 
International Atomic Energy Agency, with the assistance and coop= 
eration of the Special Commission as provided for in the plan 0 
the Secretary-General discussed in paragraph 9 (b) above; to accept, 
in accordance with the arrangements provided for in paragraph 13 
below, urgent on-site inspection and the destruction, removal or ren- 
dering harmless as appropriate of all items specified above; and 
to accept the plan discussed in paragraph 13 below for the future 


ongoing monitoring and verification of its compliance with these 
undertakings; 


Requests the Director-General of the International Atomic Energy 
Agency, through the Secretary-General, with the assistance and coop- 
eration of the Special Commission as provided for in the plan of the 
Secretary-General in paragraph 9 (b) above, to carry out immedi- 
ate on-site inspection of Iraq’s nuclear capabilities based on Iraq’s 
declarations and the designation of any additional locations by the 
Special Commission; to develop a plan for submission to the Security 
Council within forty-five days calling for the destruction, removal, or 
rendering harmless as appropriate of all items listed in paragraph 12 
above; to carry out the plan within forty-five days following approval 
by the Security Council; and to develop a plan, taking into account 
the rights and obligations of Iraq under the Treaty on the Non- 

Proliferation of Nuclear Weapons of | July 1968, for the future ongo- 
ing monitoring and verification of Iraq’s compliance with paragraph 

12 above, including an inventory of all nuclear material in Traq subject 
to the Agency’s verification and inspections to confirm that Agency 


34 


16 


Appendix to Chapter | 


tivities in Ire > submitted 
safeguards cover all relevant nuclear activities in Iraq, to ‘a S 
sodiialtia ithi : -d and twen 
to the Security Council for approval within one hundred anc y 
days of the passage of the present resolution; 


‘Takes note that the actions to be taken by Iraq in paragraphs he ‘ a 
11, 12 and 13 of the present resolution represent steps po ee 
aoa of establishing in the Middle East a zone free pe ny 
ae destruction and all missiles for their delivery and the obj 


of a global ban on chemical weapons; 


Requests the Secretary-General to report to the pcan ia ant 
the steps taken to facilitate the return of all pean ih ea 
by Iraq, including a list of any property that mee 

been returned or which has not been returned intact; 


ye? eh wn af 
Reaffirms that Iraq, without prejudice to the debts and sac ag 4 
Iraq arising prior to 2 August 1990, which will be ae i ‘ a 
ss . . . O 
1 liable under international law 
the normal mechanisms, is C 
direct loss, damage, including environmental damage ‘ia the ral: 
s inj r nts, na ‘ 
ry to foreign Governments, 
tion of natural resources, or inju au ud 
and corporations, as a result of Iraq’s unlawful invasion and occup 


tion of Kuwait; 


Decides that all Iraqi statements made since i ner wi tee rae 
aes id, and demands 
iating its foreign debt are null and void, eG: 
ane peta to all of its obligations concerning servicing and 
repayment of its foreign debt; 


©) thes : sll 
Decides also to create a fund to pay compensation for claims ran im 
atthe paragraph 16 above and to establish a Commission that w 


administer the fund; 


Dire cts the Secretar y-Gene ral to develop and pre sent to the Se cul ity 
Pp 
A n il f €C1S10 no ter than t ty d y f 1 WW. ng 
Cou Gc Or d C1S1 Nn, la ic his ays 10 lo 1 the ado tion 
P € TU LE ol ition, re ommendatio s lor the fund to me er the 
of the rese SOLU als c ns f in 
re lrement y fcla ms) sh d acc 
qu n for the pa mento mms ¢€ tablis Cf in Or vie at 
paragraph 18 above and for a progr ‘amme to imple ment the de 1s10Ons 
nm pat agr aphs 16 ] ] and 18 above including: admu ustration of the 
c 2 2 ¢ ; 
fund; mechanisms for de terminit 1g the appropt late le vel of lr aq 
ontribution to the fund based ona percentage of the value of the 
7 orts O trole m and pe troleum produc ts from Iraq not to exce 
€ Xp’ fpe u ee d 
g et € gee té t the Co GC y i y- > 
a fi ur O b sug me] d O un il b he Secr etar General 
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payment capacity as assessed in conjunction with the international 
financial institutions taking into consideration external debt service 
> 


and the needs of the Iraqi economy; arrangements for ensuring that 


payments are made to the fund; the process by which funds will 
be allocated and claims paid; appropriate procedures for evaluating 
losses, listing claims and verifying their validity and resolving disputed 
claims in respect of Iraq’s hability as specified in paragraph 16 above; 
and the composition of the Commission designated above; 


Decides, effective immediately, that the prohibitions against the sale or 
supply to Iraq of commodities or products, other than medicine and 
health supplies, and prohibitions against financial transactions related 
thereto contained in resolution 661 (1990) shall not apply to foodstuffs 
notified to the Security Council Committee established by resolution 
661 (1990) concerning the situation between Traq and Kuwait or, with 
the approval of that Committee, under the simplified and accelerated 
“no-objection” procedure, to materials and supplies for essential civil- 
ian needs as identified in the report of the Secretary-General dated 


20 March 1991, and in any further findings of humanitarian need by 
the Committee; 


Decides that the Security Council shall review the provisions of para- 
graph 20 above every sixty days in the light of the policies and prac- 
tices of the Government of Iraq, including the implementation of 
all relevant resolutions of the Security Council, for the purpose of 


determining whether to reduce or lift the prohibitions referred to 
therein; 


Decides that upon the approval by the Security Council of the pro- 
gramme called for in paragraph 19 above and upon Council agree- 
ment that Iraq has completed all actions contemplated in paragraphs 
8, 9, 10, 11, 12 and 13 above, the prohibitions against the import of 
commodities and products originating in Iraq and the prohibitions 
against financial transactions related thereto contained in resolution 
661 (1990) shall have no further force or effect; 


Decides that, pending action by the Security Council under para- 
graph 22 above, the Security Council Committee established by res- 
olution 661 (1990) shall be empowered to approve, when required to 
assure adequate financial resources on the part of Iraq to carry out 
the activities under paragraph 20 above, exceptions to the prohibition 
against the import of commodities and products originating in Iraq; 
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Decides that, in accordance with resolution 661 <r mirn one 
quent related resolutions and until a further decision , sai 6 Nie 
Security Council, all States shall:continue to prevent t é oar 
ply, or the promotion or facilitation of such sale ioe y, es 
their nationals, or from their territories or using their Hag 


aircraft, of: 


; : i 
Arms and related materiel of all types, specifically baie aa 
n 
her means of all forms of conve 

sale or transfer through ot y nae, 
military equipment, including for paramilitary forces, nn oat 
parts and components and their means of production, fo 
equipment; oe 
Sores speared and defined in paragraphs 8 and 12 above not oth 
wise covered above; 
Technology under licensing or other transfer isla ean used : 

F a 4 DPXETN 
the production, utilization or stockpiling of items specified 1 

bove; 
paragraphs (a) and (b) a el a 
erat or materials for training or technical support services ie sa 
ing to the design, development, manufacture, use, parsignee 
support of items specified in subparagraphs (a) and (b) above; 


’ ww tei 
Calls upon all States and international organizations to act Fei . 
accordance with paragraph 24 above, notwithstanding the exis ‘ 
nts; 
of any contracts, agreements, licences or any other arrangements; 


Requests the Secretary-General, in consultation with panain ee 
ithin sixty days, for the approval o 
Governments, to develop within sixty acaba 
i il, guideli facilitate full international implem 
Security Council, guidelines to aman 
i d paragraph 27 below, 
f paragraphs 24 and 25 above and p 
feaheli Jhaedletailéblo to all States and to establish a procedure for 
updating these guidelines periodically; 


Calls upon all States to maintain such national sit and ahi 

: : ; i 
ctions consistent with the gui 

dures and to take such other a . 

to be established by the Security Council under paragraph ee : 

as may be necessary to ensure compliance with the terms ‘ t i 

graph 24 above, and calls upon international organizations to ta 

een steps to assist in ensuring such full compliance; 


Agrees to review its decisions in paragraphs 22, 25924 es pa ‘ese 
except for the items specified and defined in paragraphs 8a oe 
above, on a regular basis and in any case one hundred and twenty 
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days following passage of the present resolution, taking into account 
Iraq’s compliance with the resolution and general progress towards 
the control of armaments in the region; 


Decides that all States, including Iraq, shall take the necessary mea- 
sures to ensure that no claim shall lie at the instance of the Govern- 
ment of Iraq, or of any person or body in Iraq, or of any person 
claiming through or for the benefit of any such person or body, in 
connection with any contract or other transaction where its perfor- 
mance was affected by reason of the measures taken by the Security 
Council in resolution 661 (1990) and related resolutions; 


Decides that, in furtherance of its commitment to facilitate the repa- 
triation of all Kuwaiti and third country nationals, Iraq shall extend 
all necessary cooperation to the International Committee of the Red 
Cross, providing lists of such persons, facilitating the access of the 
International Committee of the Red Cross to all such persons wher- 
ever located or detained and facilitating the search by the Inter- 
national Committee of the Red Cross for those Kuwaiti and third 
country nationals still unaccounted for; 


Invites the International Committee of the Red Cross to keep the 
Secretary-General apprised as appropriate of all activities undertaken 
in connection with facilitating the repatriation or return of all Kuwaiti 


and third country nationals or their remains present in Iraq on or after 
2 August 1990; 


Requires Iraq to inform the Security Council that it will not commit or 
Support any act of international terrorism or allow any organization 
directed towards commission of such acts to operate within its territory 


and to condemn unequivocally and renounce all acts, methods and 
practices of terrorism; 


Declares that, upon official notification by Iraq to the Secretary- 
General and to the Security Council of its acceptance of the provi- 
sions above, a formal cease-fire is effective between Iraq and Kuwait 


and the Member States cooperating with Kuwait in accordance with 
resolution 678 (1990); 


Decides to remain seized of the matter and to take such further steps 
as may be required for the implementation of the present resolution 
and to secure peace and security in the area. 
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RESOLUTION 688 (1991) 
I'he Security Council, 


es ssid 
Mindful of its duties and its responsibilities under the Charter of the Unite 
Nations for the maintenance of international peace and security, 


Recalling of Article 2, paragraph 7, of the Charter of the United Nations, 


(Gravely concerned by the repression of the Traqi fae Poinge i" 
inany parts of Iraq, including most recently in Kurdis popt a 
which led to a massive flow of refugees towards and across int ‘= 
(rontiers and to cross-border incursions, which threaten international p 


and security in the region, | 
Deeply disturbed by the magnitude of the human suffering involved, ‘Taking 


note of the letters sent by the representatives of ‘Turkey and France a 
United Nations dated 2 April 1991 and 4 April 1991, respectively (S/2 


and S/22442), | 
laking note also of the letters sent by the Permanent omy aM a we 
Islamic Republic of Iran to the United Nations dated 3 and 4 Apri ; 
respectively (S/22436 and S/22447), | 
Reaffirming the commitment of all Member States to the Rita ayy 
\erritorial integrity and political independence of Iraq and of all States 
the area, 

Bearing in mind the Secretary-General’s report of 20 March 1991 
(S/22366), 


| Condemns the repression of the Iraqi civilian Sedan in stil 
parts of Iraq, including most recently in Kurdish ede ae i 
consequences of which threaten international peace and security 
the region; ! 

2 Demands that Iraq, as a contribution to remove the "yg % Aan 
tional peace and security in the region, immediately end t ; a B 
sion and express the hope in the same context that an eee ; ee 
will take place to ensure that the human and political rig 


Iraqi citizens are respected; 


‘ ; ene 
3 Insists that Iraq allow immediate access by international — ; 
ian organizations to all those in need of assistance in all parts of Iraq 
and to make available all necessary facilities for their operations; 
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4 nesemse the Secretary-General to pursue his humanitarian efforts in 
ec settle forthwith, if appropriate on the basis of a further 
n to the region, on the plight of the Iraqi civilian population, an 
in particular the Kurdish population, suffering from the re joa 
all its forms inflicted by the Iraqi authorities; a 


5 
meen further the Secretary-General to use all the resources at hi 
rie , including those of the relevant United Nations agencies, t 
address urgently the critical needs of 
the refugees i 
mR gees and displaced Iraq 
6 
Appeals to all Member States and to all humanitarian organization 
to contribute to these humanitarian relief efforts: 
b 
7 


Demands that Ira i 
cooperate 
eno; sah p with the Secretary-General to thes 


8 Decides to remain seized of the matter. 


RESOLUTION 707 (1991) 
The Security Council, 


Recalling its resolution 687 (1991), and its other resolutions on this matter 


coud Me letter of 11 April 1991 from the President of the Security 
yh nia aa Representative of Iraq to the United Nations 
ira ing that on the basis of Iraq’s written agreement (S/22456) 
0 mplement fully resolution 687 (1991) the preconditions established i 

paragraph 33 of that resolution for a cease-fire had been met pried iil 


Noting with grave concern th 
e letters dated 26 June 1991 (S/227 
3g 
Ndr 199i (S/22743) and 4 July 1991 (S/22761) from the oe 
: a conveying information obtained from the Executive Chairman 
of the Special Commission and the Director-General of the IAEA which 


establishes Iraq’s fail wy ie: 
(1991), qs failure to comply with its obligations under resolution 687 


Pee ua the statement issued by the President of the Security 
ouncil on une 1991 (S/22746) re i 1 

nci ) questing that a high-level missi 
consisting of the Chairman of the Special Giada, fn Datel 


General of the IAEA, and the Under-Secretary-General for Disarmament 
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\{lairs be dispatched to meet with officials at the highest levels of the Gov- 
ernment of Iraq at the earliest opportunity to obtain written assurance 
(hat Lraq will fully and immediately cooperate in the inspection of the 
locations identified by the Special Commission and present for immediate 
inspection any of those items that may have been transported from those 


locations, 


|ismayed by the report of the high-level mission to the Secretary-General 
‘S/22761) on the results of its meetings with the highest levels of the Iraqi 
(;overnment, 


Gravely concerned by the information provided to the Council by the 
Special Commission and the IAEA on 15 July 1991 (S/22788) and 25 July 
(991 (S/22837) regarding the actions of the Government of Iraq in flagrant 
violation of resolution 687 (1991), 


Gravely concerned also by the evidence in the letter of 7 July 1991 from 
ihe Minister of Foreign Affairs of Iraq to the Secretary-General and in 
subsequent statements and findings that Iraq’s notifications of 18 and 
28 April were incomplete and that it had concealed activities, which 
both constituted material breaches of its obligations under resolution 687 
(1991), 


Noting also from the letters dated 26 June 1991 (S/22739), 28 June 1991 
(S/22743) and 4 July 1991 (S/22761) from the Secretary-General that Iraq 
has not fully complied with all of its undertakings relating to the privileges, 
immunities and facilities to be accorded to the Special Commission and 
ihe IAEA inspection teams mandated under resolution 687 (1991), 


Affirming that in order for the Special Commission to carry out its mandate 
under paragraph 9 (b) (i), (ii) and (iu) of resolution 687 (1991) to inspect 
lraq’s chemical and biological weapons and ballistic missile capabilities and 
(0 take possession of them for destruction, removal or rendering harmless, 
(ull disclosure on the part of Iraq as required in paragraph 9 (a) of resolution 
687 (1991) is essential, 


Affirming that in order for the IAEA with the assistance and cooperation 
of the Special Commission, to determine what nuclear-weapons-usable 
jnaterial or any subsystems or components or any research, development, 
support or manufacturing facilities related to them need, in accordance 
with paragraph 13 of resolution 687 (1991), to be destroyed, removed or 
rendered harmless, Iraq is required to make a declaration of all its nuclear 
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programmes including an ich i r ( 

fing any which it claims are for purpos 

nuclear-weapons-usable material, Didienl seca 
Affirmi 1 I 

i ing that the aforementioned failures of Iraq to act in strict conf 
Bod ita its obligations under resolution 687 (1991) i 

rea 1 : 
pr be is ea ei relevant provisions or resolution 687 (1991 

ished a cease-fire and provided iti 
the conditions essenti 
restoration of peace and security in the region eee 
> 


constitutes a materi 


Affirming further that Iraq’s fai ithi 

with the International ye gable els nando 
Treaty on the Non-Proliferation of Nuclear y 
established by the resolution of the Board of 
July 1991 (GOV/2531) 


concluded pursuant to th 
Weapons of | July 1968, 
Governors of the IAEA of | 
, constitutes a breach of its international obligations, 


Determined to ensure full c i : 
ompli ; § 
particular its section C, | pharm azo ees (1991) and i 


Acting under Chapter VII of the Charter, 
l 


1 aie condemns non-compliance by the Government of Iraq with 
. : eats, rata: its safeguards agreement with the hice 
eae a gency, as established by the resolution of the Board of 

ors of 18 July, which constitutes a violation of its commitments 


as a party to the Treaty on the Non-Proliferation 


of I July 1968, of Nuclear Weapons 


3 Demands that Iraq 


(a) = final and complete disclosure, as required by resolution 
veh 2 3 of all pa of its programmes to develop weapons of 
ss destruction and ballistic missiles with 
kilometres, and of all holdin ee 
res, gs of such weapons, their co 
production facilities and locations. as <e 
, as well as all other nucl i 
grammes, including any which it claims mnball 
¢ are for purposes not rel 
to nuclear-weapons-usable material, without pee delay, a 
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allow the Special Commission, the [AEA and their Inspection ‘Teams 
immediate, unconditional and unrestricted access to any and all areas, 
facilities, equipment, records and means of transportation which they 
wish to inspect, 
cease immediately any attempt to conceal, or any movement or 
destruction of any material or equipment relating to its nuclear, 
chemical or biological weapons or ballistic missile programmes, or 
material or equipment relating to its other nuclear activities without 
notification to and prior consent of the Special Commission, 

make available immediately to the Special Commission, the IAEA 
and their Inspection Teams any items to which they were previously 
denied access, 

allow the Special Commission, the IAEA and their Inspection ‘Teams 
to conduct both fixed wing and helicopter flights throughout Iraq for 
all relevant purposes including inspection, surveillance, aerial surveys, 
transportation and logistics without interference of any kind and upon 
such terms and conditions as may be determined by the Special 
Commission, and to make full use of their own aircraft and such 
airfields in Iraq as they may determine are most appropriate for the 
work of the Commission, 

halt all nuclear activities of any kind, except for use of isotopes for 
medical, agricultural or industrial purposes until the Security Coun- 
cil determines that Iraq is in full compliance with this resolution and 
paragraphs 12 and 13 of resolution 687 (1991), and the IAEA deter- 
mines that Iraq is in full compliance with its safeguards agreement 
with that Agency, 

ensure the complete implementation of the privileges, immunities 
and facilities of the representatives of the Special Commission and 
the IAEA in accordance with its previous undertakings and their 
complete safety and freedom of movement, 

immediately provide or facilitate the provision of any transportation, 
medical or logistical support requested by the Special Commission, 
the IAEA and their Inspection ‘Teams, 

respond fully, completely and promptly to any questions or requests 
from the Special Commission, the IAEA and their Inspection 
‘Teams, 


Determines that Iraq retains no ownership interest in items to be 
destroyed, removed or rendered harmless pursuant to paragraph 12 
of resolution 687 (1991), 
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esate that the Government of Iraq forthwith comply fully an 

without delay with all its international obligations, including those se 

out in the present resolution, in resolution 687 (1991), in the Trea 
rs 


on the Non-Proliferation of Nuclear We 
eapons of | i 
safeguards agreement with the IAEA, et ee ee 


Decides to remain seized of this matter. 


ae 


Bosnia 


(he Iraq-Kuwait conflict had ushered in what was commonly believed, 
at the time, to be a new era in collective security. There seemed to be 
no limit to what could be achieved by the United Nations acting through 
ihe decisions of the Security Council. In 1991 while the Secretariat was 
fully engaged in the implementation of the various elements of resolu- 
tion 687-——disarmament, boundary demarcation, compensation, return of 
property—which in pre-1991 times would have been considered a prodi- 
yiously ambitious undertaking in itself, it was also setting up major peace- 
keeping operations in Cambodia and Western Sahara. 


The establishment of the United Nations Protection 
Force (UNPROFOR) 


|i was during this same year that the then Socialist Federal Republic of 
Yugoslavia (SFRY) began to disintegrate, presenting the United Nations 
with one of its most difficult challenges. Croatia and Slovenia declared their 
independence on 25 June 1991. ‘The formal involvement of the Security 
Council in this crisis can be traced to September 1991 when it decided to 
impose an arms embargo on deliveries of weapons and military equipment 
(o Yugoslavia.' The most serious fighting took place in Croatia, involving 
Croatian forces, the Yugoslav army and Croatian Serb militias. Following 
4 cease-fire signed in Sarajevo on 2 January 1992, the parties accepted 
the Vance Plan concept for a United Nations peacekeeping operation in 
Yugoslavia and, on 15 February 1992, Boutros Boutros-Ghali, who had 
recently assumed office as Secretary-General, proposed to the Security 


' Security Council resolution 713 (1991). 
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Council the establishment of what came to be known as UNPROFO 
which quite exceptionally 
the looming complexities of the operation. 


clear that the fundamental requireme 
The Secretary- 
himself in an une 


Nations peace oper 

ties is less grievous 

a breakdown of the ceasefire and to a 

The initial deployment of UNPROFO 

Secretariat, included no formed milita 

military observers. 

In y 1 

a Beare UN aa OR established its headquarters in Sarajevo, 

ence a e time as a neutral location since UNPROFOR 

aD ie € in Bosnia. In April 1992, the Europeans and the United 
» Having prematurely recognized Slovenia and Croatia in 1991, now 


new conflagration in Yugoslavia’ .3 
R, reflecting these concerns of the 


9 
* The Under-Secretar 
or y-General for Peacekeepi i 
bi es eping at the time was M. i 
So pad extremely able official, he had joined the That ak nhcrr 
eee A eer Javier Perez de Cuellar, Boutros Raut hat a 
faaiacnad rarione mie rise a fate for the clarity of his drafting and hil 
e facts as the I; 1 
ee y presented themselves. Th iti 
y apparent in the many reports of the Secretary-General to the Security Gcuncall 
neil a’ 


the time. See also M. Gouldi i 
ise oulding, Peacemonger, New York: Johns Hopkins University Press 


Report of the Secretary- 


G ] ity C: i z 
Soe en eneral to the Security Council of 15 February 1992. Document 
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repeated the exercise with Bosnia-Herzegovina with similar results.! Fight- 
ing intensified and the Secretary-General was requested to explore the 
leasibility of a United Nations peacekeeping mission. 

Although the Secretary-General reported to the Security Council in 
early May that the conflict in Bosnia was not susceptible to peacekeep- 
ine treatment without the agreement of the parties, he was nevertheless 
asked to take on limited functions in the Sarajevo area and to use his 
wood offices to secure the delivery of humanitarian supplies. Through 
\ series of Security Council resolutions adopted in 1992 the mandate 
of UNPROFOR in Bosnia was gradually expanded and by July of that 
year UNPROFOR’s authorized strength included a reinforced infantry 
battalion as well as military observers and civilian police. This process 
was what Secretariat officials referred to as ‘mission creep’. By year’s 
end UNPROFOR was responsible for security at Sarajevo airport, the 
delivery of humanitarian supplies and protection of humanitarian con- 
voys, the monitoring of the no-fly zone in the airspace of Bosnia and the 
implementation of the arms embargo through the monitoring of Bosnia’s 


borders.° 


The Security Council searches for a strategy 


At this stage of the conflict the negotiations for a political settlement were 
being conducted under the auspices of the International Conference on the 
liormer Yugoslavia (ICFY), the Steering Committee of which was chaired 
hy Cyrus Vance representing the Secretary-General and David Owen 
representing the Presidency of the European Union. They presented the 
Vance-Owen Peace Plan on 2 January 1993. This Plan proposed a decen- 
iralized and demilitarized Bosnia made up of ten provinces based largely 
on the communities’ pre-war make-up. It would have substantially reversed 
ihe ethnic cleansing which had taken place since the start of the conflict. 
‘The United States, however, strongly criticized the plan as an appeasement 
of the Serbs and called for a lifting of the arms embargo for Bosnia and air 
strikes against the Serbs (the lift and strike strategy). The Secretary-General 


' Germany recognized Croatia and Slovenia on 23 December 1991. The European Eco- 
nomic Community (EEC) recognized Croatia and Slovenia on 15 January 1992 and the 
EEG and the United States recognized Bosnia-Herzegovina on 6 April 1992. Bosnia, 
Croatia and Slovenia were admitted to the United Nations on 22 May 1992. 

’ Security Council resolutions 758, 762, 764, 769, 776, 781 and 786 (1992). 
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some years later described this ‘as the product of some obscure Machiavel 
lian calculation’. As far as the Secretariat was concerned, whatever th 
motive, it was feared that the lift and strike strategy would create a killin 
field in Bosnia and result in retaliation against UNPROFOR. They we 
not wrong. Despite ICFY support, the United States Opposition meant tha 
Vance—Owen was dead on arrival. 

The Bosnian Muslims were encouraged to hold out for better ter 
while for their part the Bosnian Serbs were relieved of the pressure fro 
the ICFY to negotiate seriously. Two and a half years of war, atrocities 
various kinds and war crimes were to elapse before the United States woul 
obtain at Dayton an agreement to end the conflict, an agreement whic 
did not appreciably improve on the Vance-Owen Plan. These were amon 
the darkest days of peacekeeping history. Secretariat officials responsibl 
for UNPROFOR were to become familiar on a daily basis with the name 
of obscure Bosnian towns and villages such as Tuzla, Zepa, Gorazde an 
Bihac but none more infamous than Srebrenica. 

In the eighteen-month period between the opening of full-scale hostilitie 
in Bosnia in April 1992 and October 1993 the Security Council adopte 
no fewer than forty-seven resolutions and forty-two Presidential Statements 
on the situation in the former Yugoslavia, most of them relating to Bosnia. 
This was an unprecedented flow of decision-making by the Council but 
unfortunately it masked an inability to achieve consensus on appropri- 
ate action. The Council was sharply divided between troop-contributing 
countries and non-contributing countries, between permanent and non- 
permanent members and within the permanent members (P5) between 
the three Western members and China and Russia. Council decision- 

making therefore tended towards the fudging of issues rather than clarity. 
Worse yet, in its desire to appear forceful, the Council engaged in what 
can only be described as Chapter VII rhetoric whereby UNPROFOR’s 
mandate appeared to be more robust than the means provided to carry 
it out. Yasushi Akashi, the Japanese diplomat who had been appointed 
Special Representative of the Secretary-General in January 1994, has 
described the situation at this time as follows: ‘With a consensus absent 
in the Council, lacking a strategy, and burdened by an unclear mandate, 
UNPROFOR was forced to chart its own course. There was only limited 
support for a “robust” enforcement policy by UNPROFOR. UNPRO- 
FOR thus chose to pursue a policy of relatively passive enforcement, the 


° B. Boutros-Ghali, Unvanquished: A US-UN Saga, Boston: I. B. Tauris and Company Limited 
(1999), 69. 
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i ‘ouncil members more or less 
lowest common denominator on which all Council members more 
7 
agreed’. in —— 
\mong the most noteworthy elements of the Council's tive a 
the establishment of no-fly zones and the designation of an eho a 
. 1 uxtaposi- 
plementation of which depended heavily — power. = j (ie ed 
: 1 ission albeit one with ‘mission cr 
tion of a peacekeeping miss1 in 
{yom ever greater reliance on Chapter VII and, in arse Rit sme! 
\ir power to enforce Security Council decisions, presented t é ecr . 
) i i unprece- 
General and the Secretariat with an array of complex on ati sah 
dented legal issues. These included questions piacribxs an int a 
ae Ge cL 7 
: 1 bility vis-a-vis the Security Council, 
General’s authority and responsi se ssp 
i ; ems arising fro 
; arisi of air power; and the pro fre 
issues arising from the use vel res 
ihe designation of safe areas. In examining these ager and ie ss 
y . . n 
lewal advice the Secretariat was confronted with a i : “ sg 
= i i i andate 1 - 
sd 1 uting a peacekeeping m: 
eases impossible task of exec eacekee] de ne! 
1 t in which civilian and military p 
ronment of war, an environmen ee. 
1 issi hostage both literally and metap 
deployed with the mission were ee 
Bie Security Council’s inability to develop an effective and con 


alrategy. 


Questions of coordination 


it tary- 
lhe over-arching question politically as well as legally Laces lend: 
i onsibility vs-a-vis the Security 
General concerned his role and resp lbs ead 
1 t 1992, the Security Council, ¢ 
cil. In resolution 770 of 13 Augus ’ eile i 
‘ lled upon Member States to ta 
under Chapter VII, had ca a ar 
i i arrangements all measure 
or through regional agencies or t ba 
facilitate in coordination with the United Nations the ae isin cf 
* i j d other parts of Bosnia. lo some de¢ 
(arian assistance to Sarajevo an cmon 
i ie arrangements was a reflec 
involvement of regional agencies or arré etic ae hg 
f inking. In his report to the Security : 
Secretary-General’s own thinking Ehud 
i d been submitted on 17 June ; 
An Agenda for Peace, which ha Rios ane 
i ial inherent in Chapter VIII of the 3 
drawn attention to the potentia 1 trl 
potential which in his view included operational support, co yi niin i 
personnel and joint operations. At the time United Nations experie 


Latah. Tages aelied 
such cooperative endeavours was to say the least fairly limited. It inclu 


‘ee W. Biermann and M. Vadset, UN Peacekeeping in Trouble: Lessons rises hs 
t y . i! “pep - . ; ; 
ti Tai Puasa? Views on the Limits and Possibilities of the United Nations ina Cat 
iugoslavia: Peacekeepers’ Vie 


Conflict, London: Ashgate Limited (1999), 134. 
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the deployment of United Nations observers in Liberia with a military mis- 
sania from the Economic Community of West African States (ECOWAS) 
in Georgia and Tajikistan with the Commonwealth of Independent States 


(NATO). This was almost certainly not what the Secretary-General had in 
mind in An Agenda for Peace. The Secretariat was venturing into uncharte 
territory. 

This was the first time that the two organizations had been brought 
together to work operationally and it was to prove a difficult exercise The 
reality was that the United Nations and NATO represented two sm dif- 
ferent histories and cultures. As one commentator has expressed “4 the 
involvement of NATO in the implementation of Security Council acs 
tions meant more than the addition of military assets to the United Nations 
decision-making process. It meant an added layer of decision-making which 
brought with it complications for the United Nations’ own decision-makin 
process and particularly for the Secretary-General.® “ 

Unlike traditional peacekeeping operations which were implemented 
through formed military and police units where the chain of command was 
generally speaking clear, the proposed use of air power in Bosnia through 
coordinated arrangements left unclear the key issues of chain of ie 
and the locus of responsibility for the use of such air power. In the Secretary- 
General’s thinking, as reflected in An Agenda for Peace and other pee 
the evolving practice in coordination between regional arrangements aul 
the United Nations should not blur the three distinct levels of authori 
that applied to United Nations peacekeeping. Overall political fee 

was the responsibility of the Security Council; executive direction and 
command was the responsibility of the Secretary-General; and the day- 
to-day command on the ground was the responsibility of the civilian chief 
of the mission and force commander. That these levels of authority could 
be maintained under the coordination arrangements foreseen in 770 was 


8 NAT : . 
J. Boulden, ‘NATO and the United Nations during UNPROFOR’, Abstract (1999-2001) 
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not self-evident. It was not at all clear to Secretariat officials whether the 
language of 770 meant that the Member States or regional arrangements 
concerned were subject to United Nations authority. 

‘The issue first arose as a practical matter in February 1993 during 
meeting between the Secretary-General and Messrs. Vance and Owen. 
(ne of the questions discussed was the air drop of humanitarian supplies to 
(he most seriously affected areas in Bosnia. ‘The Secretariat was normally 
averse to air drops as a method of supply, which it regarded as unsafe, 
inefficient and wasteful, but in this case it had become a method of last 
sesort because of the difficulties encountered in convoying and protecting 
ihe supplies. The question at issue was not whether the air drop could 
he achieved technically but whether United Nations authorization was 
required for those carrying it out. Some Secretariat officials were concerned 
that if the United Nations took the position that its authorization was 
jecessary this could create problems for UNPROFOR as an impartial 
peacekeeping mission in the event that it were to refuse authorization in 
wny particular case. They therefore preferred that the responsibility for 
(he air drops be assumed by the Member States or regional arrangement 
carrying it out. 

‘The Secretary-General had a different view of the problem from that of 
iis officials. He was concerned that if the United Nations simply stood by 
and failed to assert its authority regarding the implementation of Security 
Council decisions, this would create a precedent that would be exploited 
i) the future. He therefore insisted on maintaining the authority of the 
(United Nations and his own authority as the executor of Security Council 
decisions which called for coordination with the United Nations. ‘This was 
4 decision which was to assume greater significance as the Security Council 
wradually expanded the authorization to states and regional arrangements 
(0 use air power in support of UNPROFOR. 

While the Secretary-General’s decision clarified the question of executive 
wuthority, at least for the time being, it did not settle the issue of coordination 
which until this point had been handled pragmatically by the civilian and 
inilitary officials in the field. In January 1994, Yasushi Akashi who had 
recently replaced Thorvald Stoltenberg as Special Representative of the 
Secretary-General (SRSG) requested advice from Headquarters regarding 
(he situation that would arise in the event of a lack of agreement between 
\)NPROFOR and NATO. The issue of coordination had become more 
acute with the passage of Security Council resolutions 836 and 844 in June 

|993 authorizing the use of air power ‘under the authority of the Security 
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Council and subject to close coordination with the Secretary-General’ i 
and around the safe areas in Bosnia. 

Akashi had reported to the Secretary-General that Admiral Borda, t 
head of NATO Southern Command, had informed him and the For 
Commander of UNPROFOR that NATO had no intention of striking a 
targets without the prior agreement or at the request of the SRSG. T 
statement on its face appeared to equate NATO’s interpretation of ‘co 
dination’ with that of the Secretary-General who had already indicat 
clearly that he intended to safeguard his own responsibility and auth 
ity ws-d-vis the Security Council. NATO commanders, it seemed, did n 
contemplate unilateral action. 

Nevertheless Akashi was concerned that a scenario could very W 
develop in which UNPROFOR and NATO did not agree on an acti 
which given the nature of the conflict was not implausible. The NA‘ 
commander had suggested that in this eventuality the two sides wo 
work out a ‘common position’. The Akashi-Borda discussions were at 
stage as much about a cultural approach to problem-solving as they we 
about any real difference of opinion, but events were to amply valid 
Akashi’s insistence on procedural protocols. 

The Secretariat’s view regarding the procedural nature of this issue w. 
that the statement by Admiral Borda was to be viewed as a statement 
practical intent rather than as a legal concept. Translated into legal terms 
would be the equivalent of negotiation as a means of settling disputes. T 
operational procedures for coordination agreed between UNPROFO 
and NATO had foreseen that in the event of disagreements, the disput 
matter would be referred up the military and political chain of comman 
Applying this procedure in the event of a disagreement between the SRS 
and the NATO commander, it was the view of the Secretariat that th 
SRSG would have to refer the matter to the Secretary-General who wou 
then decide how to proceed in the light of his responsibility towards t 
Security Council whose resolutions were the source of the authority to u 
air power. 


The establishment of safe areas 


Despite the steady stream of Security Council resolutions and Presidenti 
Statements the situation on the ground deteriorated markedly in 1993. Th 
Bosnian Serb forces operated virtually unchecked and anecdotal evidence 
began to emerge of possible war crimes and crimes against humanity. 
landmark of a particularly dubious kind was reached in February of 199 
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when the Security Council decided to create an international criminal 
(ribunal for the former Yugoslavia.’ Hampered by the lack of political 
rohesion in the Security Council and its inability to find consensus on 
4 workable strategy for peacekeeping, UNPROFOR found itself in an 
\iereasingly untenable posture. It was at about this time that proposals 
legan to appear for the establishment of civilian areas that would enjoy 
iilernational protection. These areas, the impetus for which appears to 
lve been a statement made by the President of the International Com- 
ittee of the Red Cross (ICRC) Cornelio Sommaruga at the London 
(Conference in August 1992, were variously referred to as ‘protected areas’, 
‘wile havens’, or ‘security zones’. 

Initially there had been very little support for this concept in the context 
af the Bosnian conflict either among the members of the Security Council 
ur the chief negotiators and even less so among Secretariat officials who rec- 
wgnized how difficult it would be to implement. Messrs. Vance and Owen 
onsidered the concept flawed because they feared that it would accelerate 
(he ethnic cleansing by virtually formalizing it. The United Nations High 
(ommissioner for Refugees, Sadako Ogata, doubted that even with some 
(upacity for enforcement action the complete preservation of security in 
(hese areas would be possible; peacekeeping officials questioned whether 
jwacekeeping rules of engagement would be sufficient to maintain such 
areas and the Force Commander opposed the concept in the absence of 
(he agreement of the parties. In his view the nature of the safe havens 
inandate being proposed was inherently incompatible with peacekeeping 
since enforcing such a regime required enforcement not peacekeeping. He 
\mmarized his position in a cable to Headquarters stating that ‘one cannot 
inake war and peace at the same time’.'° 

As the plight of civilians mainly in Moslem eastern Bosnia became 
jwore precarious, in April 1993 Mrs Ogata warned the Secretary-General 
that unless the United Nations substantially strengthened its presence on 
ihe ground a large-scale evacuation of civilians from an enclave named 
Srebrenica would have to be organized. In the midst of confusion as to 
whether or not the enclave had actually fallen into the hands of the Bosnian 


' On 22 February 1993 the Security Council adopted resolution 808 in which it decided in 
principle to establish an international tribunal for the prosecution of persons responsible 
{or serious violations of international humanitarian law committed in the territory of the 
former Yugoslavia since 1991. 

Quoted in the Report of the Secretary-General pursuant to General Assembly resolu- 
tion 53/35 (1998) otherwise known as the Srebrenica Report, 15 November 1999, at 
paragraph 51. 
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Serbs (it hadn’t) the Security Council unanimously adopted resolution 81 
in which it demanded that all the parties treat Srebrenica as a ‘safe area’, 

Although 819 contained a limited reference to Chapter VII (citing i 
only in reference to the security of UNPROFOR personnel) it provide 
no additional mandate or resources to UNPROFOR that would ha’ 
enabled it to implement the demands. The resolution was not interprete: 
either by the Council or by the Secretariat as creating an obligation 0 
UNPROFOR to establish or protect a Srebrenica safe area. Whatever thi 
view from New York, the reality on the ground was that the Bosnian Serb 
were in complete military control around Srebrenica. Three weeks late 
following a Security Council mission to the area the Council adopted 
further resolution (824 of 6 May 1993) extending the number of safe are 
to include Sarajevo, Tuzla, Zepa, Gorazde, and Bihac.!? As in the case 
819 no additional mandate or resources were provided to UNPROFOR 
The Security Council apparently believed that the mere designation of 
area as safe would be sufficient to protect it. 

Apart from the obvious operational deficiencies of the safe areas co 
cept as conceived by 819 and 824, there was one other problem whi 
was to prove particularly troublesome in the relationship of the Unite 
Nations and NATO. The resolutions designating the safe areas did n 
delimit their boundaries either descriptively or through map coordinate 
except in the most general terms. 819 referred to ‘Srebrenica and its su 
roundings’ as a safe area and 824 used the same formula to describe thi 
other five safe areas. This ambiguity, whether intentional or not, was 
considerable consequence to UNPROFOR. The Secretary-General raise 
the issue in several of his periodic reports and had underscored the need t 
clearly delimit the safe areas. He suggested that the Council should man 
date UNPROFOR to establish on its own responsibility the operation 
boundaries it believed it was capable of protecting. The Council decline 
to act upon this suggestion. Disagreements between UNPROFOR an 
NATO regarding the delimitation of the safe areas in the later stages of th 
conflict only added to the confusion over the use of air power at a critic 
juncture in the war. 


The use of air power 


No question was more challenging, politically as well as legally, for th 
Secretary-General and the Secretariat than the use of air power. Thi 


'! Security Council resolution 819 (1993). !? Security Council resolution 824 (1993). 
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presented a range of issues which brought together the various strands of 
the complex relationship between the Secretariat and the Member States 
and regional arrangements in their attempts to implement Security Council 
decisions. There were significant issues of divided authority and of orga- 
iizational culture which gave rise to differences over interpretation of key 
resolutions. 

In October 1992 the Security Council had decided to establish a ban 
on military flights in the airspace of Bosnia other than UNPROFOR or 
other flights in support of United Nations operations including humani- 
(arian assistance.!* Resolution 781 which was not adopted under Chapter 
VII called upon Member States to take nationally or through regional 
agencies or arrangements all measures necessary to provide assistance 
to UNPROFOR based on technical monitoring and other capabilities 
i monitoring compliance. France and the United Kingdom which were 
\roop-contributors were less than enthusiastic but eventually accepted to 
co-sponsor the resolution after the United States had agreed to drop a 
reference to Chapter VII, and the reference to ‘all measures necessary’ was 
(jualified in such a way as to make clear that it did not include enforcement. 
In March 1993 the Council, in resolution 816, acted to extend and clarify 
(he nature of the ban to specifically include all fixed-wing and rotary-wing 
aircraft and this time it did so acting under Chapter VII.'* An opera- 
live paragraph authorized Member States ‘acting nationally or through 
regional organizations or arrangements, to take, under the authority of the 
Security Council and subject to close coordination with the Secretary- 
(General and UNPROFOR, all necessary measures in the airspace of 
(Bosnia-Herzegovina), in the event of further violations, to ensure com- 
pliance with the ban on flights’. This was the first time that the Council 
liad directly established a no-fly zone with enforcement provisions acting 
under Chapters VII and VUI. The negotiation of the text had taken many 
weeks in order to secure Russian and Chinese acquiescence. The key to this 
lad been the requirement that any recourse to enforcement be subject to 
‘oordination with the Secretary-General and UNPROFOR. ‘Two months 
later, on 4 June 1993, in 836, the Council, again acting under Chapter VII, 
extended the mandate of UNPROFOR inter alia to deter attacks against 
the safe areas and authorized it, acting in self-defence, to take the neces- 
sary measures including the use of force to reply to bombardments against 
(hose areas by any of the parties, to armed incursions or obstruction of 


'' Security Council resolution 781 (1992). '* Security Council resolution 816 (1993). 
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UNPROFOR or the movement of humanitarian convoys. A further oper= 
ative paragraph extended the use of air power to assist UNPROFOR in 
the fulfilment of its new and enlarged mandate.!? 

Resolution 836 crossed an invisible line between peace-making and war 
making. In his memoir, Unvanquished, the Secretary-General describes the 
action of the Security Council in adopting 836 thus: ‘In this way, the Secu 
rity Council, in the words of the White Queen. . . asked the United Nation 
forces to perform “six impossible things before breakfast”’.'° Secretari 
and UNPROFOR officials had argued for months that the safe areas coul 
not be made safe because UNPROFOR lacked the means to either preven 
attacks launched from inside the areas or deter attacks from the outside 
all to no avail. At the same time the Secretary-General and UNPROFO 
were expected to coordinate the use of air power with NATO against Ser 
targets that would inevitably result in retaliation against United Natio 
peacekeeping personnel on the ground. 

The Secretary-General was not opposed in principle to the use of ai 
power but he was mindful of the need to consult with the Security Counei 
which he regarded as the source of his authority and above all to conside 
the views of the force commanders who were responsible for the safe 
of United Nations civilian and military personnel in the mission area 
Resolution 836 had authorized the use of air power in the maintenane 
of the safe areas without distinguishing between air strikes and close ai 
support. For the Secretary-General and the commanders in UNPROFO 
this was an important distinction in terms of the mandate which, despit 
its increasingly robust profile, was still essentially a peacekeeping mission 
In the Secretary-General’s view close air support was the limited use of ai 
power to be called upon in situations where United Nations personnel cam: 
under attack in the exercise of their mandate. It was essentially defensiv 
and indeed this view was supported by the language of operative paragrap 
9 of 836 which authorized the use of force by UNPROFOR ‘acting in self- 
defence’. While UNPROFOR commanders were ready to call for clos 
air support when the mission came under attack, air strikes against othe 
targets were a different matter. Air strikes are by definition strategic and 
this use of air power against communications facilities, bridges and similar 
targets would certainly be regarded as belligerent acts by the Serbs. An 


" Security Council resolution 836 (1993). 
'© B. Boutros-Ghali, Unvanquished: A US-UN Saga, Boston: I. B. Tauris and Compan 
Limited (1999), 86. 
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pretence of United Nations impartiality in such an eventuality would have 
io be abandoned. 

Given this context, it was important that the coordination of the use of 
air power leave the ultimate decision-making in the hands of the Secretary- 
(General. The Secretary-General’s insistence on maintaining control over 
(he use of air power prevailed. In August 1993 the North Atlantic Coun- 
cil approved command and control arrangements under which first use 
of air power would be authorized by the Secretary-General. Agreement 
was also reached on a dual-key arrangement involving the UNPROFOR 
lovee Commander and the NATO commander. Differences of interpreta- 
(ion concerning these arrangements emerged almost immediately. NATO 
viewed the arrangements in an offensive light, a means to ensure enforce- 
ment of Security Council decisions. But the United Nations Secretariat 
alill viewed itself in peacekeeping mode and was concerned for the pos- 
sible exposure of United Nations personnel. The Secretariat therefore 
(ook a restrictive view of 836 which hewed closely to the language of the 
resolution. 

Although 836 had greatly strengthened UNPROFOR’s mandate by pro- 
viding it with additional authority to take the necessary measures, including 
ihe use of force, this authority was limited to acting in self-defence. UNPRO- 
V'OR’s leadership was reluctant to avail itself of the use of air power other 
(han through requests for close air support. The first such request in fact 
was not made until March 1994 when a Bosnian Serb tank bombarding 
ihe Bihac safe area had come close to impacting a French UNPROFOR 
position. Delays in the initiation of the approval process resulted in a fail- 
ure to deploy and the first actual deployment of close air support occurred 
only on 10-11 April 1994 near Goradze. Three days later 150 United 
Nations peacekeepers were taken hostage near Sarajevo which seemed 
\o illustrate the fears UNPROFOR had long expressed. On 16 April a 
NATO aircraft was brought down by an air defence missile and serious dif- 
ferences arose between UNPROFOR and NATO commanders regarding 
the verification of targets, resulting in a decision by NATO not to approve 
any further requests for close air support but only air strikes at a strategic 
level. After months of close coordination and excellent cooperation the first 
tempts to use air power had resulted in a clear difference of views: NATO 
commanders believed that air strikes on a limited number of targets would 
demonstrate resolve on the part of the international community and avert a 
loss of credibility for UNPROFOR and NATO; UNPROFOR, concerned 
lor the safety of its personnel and collateral civilian damage, viewed air 
strikes as an instrument of last resort. 
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UNPROFOR’s policy of relatively passive enforcement of its mandate 
was becoming increasingly untenable, but in the face of the inability of 
the Security Council to deal with the crisis of peace-making into which it 
had plunged the mission it was not possible either politically or legally for 
the Secretariat to interpret its mandate in any other way. The differences 
in approach between a United Nations Secretariat that by tradition and 
culture interpreted its mandates restrictively, and a NATO Southern Com- 
mand that took its orders from Washington, came to a head in late 1994 
in the Udbina airfield incident. 

In November 1994 the so-called Serb-Krajina forces in the Serb con- 
trolled region of Croatia attacked Croat and Moslem positions within th 
safe area of Bihac in Bosnia. The attack, which was carried out by aircr. 
based at Udbina in Croatia, used napalm and cluster bombs, which ma 
explain why this particular action provoked such a strong condemnatio 
and reaction. ‘To prevent the imminent takeover of the town of Bihac 
UNPROFOR requested air strikes against the Udbina airfield. NAT 
commanders proposed a strategic attack to destroy the entire Udbina com 
plex but UNPROFOR insisted that the air strikes be limited to what they 
considered necessary and proportionate to render the airstrip unusable, 
UNPROFOR prevailed but the incident left a residue of ill-feeling, Among 
others, Ambassador Richard Holbrooke described the United Nation 
action as a ‘shameful moment’ and it no doubt reinforced his view tha 
United Nations officials both at Headquarters and in the mission are 
lacked the purpose and vision to undertake credible enforcement action 
even when the Security Council provided the necessary tools.!’ Indeed, i 
resolution 958 adopted on 19 November 1994, two days before the air strik 
was carried out, the Security Council had decided unanimously to extend 
the authorization to use air power contained in 836 to Croatia. UNPRO- 
FOR’s action in the Udbina incident, however, was entirely consistent with 
its approach throughout, since it regarded itself as a peacekeeping mission 
and where it was required to interpret its mandate it preferred to err on the 
side of the explicit rather than the implicit. The exposure of United Nations 
personnel to retaliation was only too real as the succession of hostage inci- 
dents had demonstrated. Following the Udbina strike, the Bosnian Serbs 
seized 400 hostages whose release had to be negotiated over many weeks 


by UNPROFOR. 


” R. Holbrooke, Jo End a War, New York: Random House (1998), 61. 
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The question of hot pursuit 


I'he Bihac attack and the resulting Udbina air strike in due course led to 
decision by the NATO Council to authorize ‘hot pursuit’ into Croatian 
airspace. In July 1995 the Secretary-General was advised that NATO had 
authorized ‘hot pursuit’? into Croatian airspace and the engagement of 
any aircraft there which had conducted offensive actions against United 
Nations forces in Bosnia. In addition it had also authorized the engagement 
of aircraft anywhere in Croatian airspace that had attacked United Nations 
forces anywhere in Croatia. However, these authorizations were contingent 
pon confirmation by the United Nations Secretary-General that such 
actions would be consistent with existing Security Council resolutions. ‘The 
epartment of Peacekeeping Operations at Headquarters sought legal 
‘dvice. 

The legal advice entailed an examination of the NATO Council’s deci- 
sions in the light of the Security Council’s resolutions 816, 836 and 958 
which had authorized the use of air power in Bosnia and Croatia.'® The 
NATO decisions themselves contained two separate policies: the first was 
hot pursuit into Croatian airspace and the engagement there of aircraft 
that had carried out offensive actions anywhere in Bosnia; the second was 
un authorization to NATO to engage aircraft in Croatian airspace that had 
attacked United Nations forces anywhere in Croatia. 

As far as the first of these decisions was concerned, the legal view was that 
since resolution 958 had been an extension of authority initially granted 
in 816 and 836 which had limited the use of air power to the enforcement 
of the Bosnian no-fly zone and safe areas, all of which were in Bosnia, 958 
could only be understood and interpreted as having the same purpose and 
object as 816 and 836. That this could be interpreted somewhat broadly 
had been illustrated by the air strike on Udbina in Croatia which had been 
carried out to safeguard the Bihac safe area, but nevertheless it was a limited 
hot a general authorization. Consequently, as far as the second decision 
was concerned, the use of air power anywhere in Croatia in response to 
offensive actions that were unrelated to the Bosnia no-fly-zone and safe 
areas would not be consistent with the Security Council resolutions. 

No doubt this split opinion would have been viewed by critics as further 
evidence of the Secretariat’s passivity. But for the Secretariat it was simply a 


Security Council resolution 958 (1994) extended the all necessary measures provisions 
of 816 and 836 to the support of UNPROFOR’s mandate in Croatia. 
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question of stating what they believed the mandate to be not what it should 
be or what some would like it to be. If the Secretariat had given a green 
light to a NATO decision to authorize a generalized use of air power in 
Croatia this would have certainly attracted loud condemnation by many 
members of the Security Council and would have been seen as tantamount 
to a usurpation of the authority of the Council. 

The contradictions inherent in the actions being followed by the Secu- 
rity Council were by now placing an impossible strain on the conduct of 
the United Nations mission. Serious differences regarding the use of force 
were developing not only between the United Nations and NATO but also 
within the civilian and military leadership of the United Nations. As the 
hostage incidents increased, and after a number of UNPROFOR person- 
nel were used as human shields, in June 1995 the Secretary-General sent 
a report to the Security Council containing a closely reasoned argument 
objecting to the use of force except in self-defence: ‘Nothing is more dan- 
gerous for a peacekeeping operation than to ask it to use force when its 
existing composition, armament, logistic support and deployment deny it 
the capacity to do so... Peacekeeping and the use of force (other than in 
self-defence) should be seen as alternative techniques and not as adjacent 
points on a continuum, permitting easy transition from one to the other’.!® 

After the fall of Srebrenica in July 1995 but before the full picture of 
the horrifying events there had emerged, a conference of fifteen countries 
including members of the Security Council and troop-contributors was 
held in London to consider the military measures that would be required 
to deter and prevent further attacks on the safe areas. The United States, 
United Kingdom and France made a joint demarche to the Bosnian-Serb 
leadership making clear that further attacks on the safe areas would be met 
by force. Although the mandate of UNPROFOR remained unchanged, the 
London meeting, taken together with a similar Ministerial level meeting 
of the Organization of the Islamic Conference Contact Group, altered the 
political dynamic and provided the Secretariat with a basis for re-assessing 
its interpretation of the use of air power. 

Within hours of the warning delivered to the Bosnian-Serb military 
leadership, the Department of Peacekeeping sought legal advice on the 
compatibility of air strikes at strategic targets in Bosnia with the authorized 
use of air power under 836. The implication of the warning had been clear: 
any attack on safe areas would be met by a generalized and strategic use 


'° Report of the Secretary-General to the Security Counci ! 
cil of 30 May 1995. D 
S/1995/444, para. 62. ‘ i \ an 
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of air power. But just how broad could such use of air power be without 
lurther Security Council authorization? In particular, given the language 
of 836, would air strikes have to be limited to the immediate environs of 
ihe safe areas or could they be extended to other targets in Bosnia if this 
was considered essential to ensuring their protection? 

‘This request for legal advice was in many respects typical of the role 
ihat lawyers are expected to fulfil in an international organization. The 
(juestion raised was essentially political rather than legal although there was 
an element of textual interpretation which gave it a legal character. There 
was also an intra-Secretarial element which opposed differing views held 
at Headquarters and in the mission. In such situations legal opinions act 
in the role of arbiter, The situation in Bosnia had clearly reached a pivotal 
stage between peace-making and war-making. The London Conference 
had appeared to draw a line in the sand but without indicating how it 
would be determined that the line had been crossed. Not for the first time 
in the Bosnia conflict the Secretariat found itself compelled to chart its 
own course, navigating between its mandate, express and implied, and 
expectations. 

For lawyers, ambiguous texts are the norm and they are accustomed to 
employing interpretative techniques borrowed from treaty law. After ana- 
lyzing the history of 836 and its predecessor resolution 824, and noting that 
neither resolution had delimited the safe areas except in the most general 
ierms, the advice concluded that the Security Council had purposely used 
such ill-defined terms because under the lowest-common denominator doc- 
rine it preferred the flexibility of ambiguity to the straitjacket of precision. 
While the language of the resolutions was indicative of some limitation on 
the geographical scope within which air power had been authorized, such 
limitation could be interpreted relatively broadly taking into account the 
functional object and purpose of the resolutions, particularly 836, which 
was to deter attacks against the safe areas. The teleological method of inter- 
pretation may have its critics but as a tool for resolving issues of creative 
ambiguity it can be invaluable. 

For its part, on 25 July 1995 the North Atlantic Council decided to 
authorize the initiation of air strikes for as long as they were needed in 
the ‘common judgment’ of NATO and United Nations commanders. This 
decision was directed to the defence of Gorazde within what was termed 
a ‘zone of action’, a wider but still undefined geographical area than that 
which had previously been regarded as falling within the definition of 
the safe area concept. The Secretary-General, who still retained dual-key 
authority at this stage, agreed with the new approach and over the initial 
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objections of the SRSG instructed him to work with NATO to define the 
zone and to agree on criteria that would trigger the use of air strikes. 

The very next day, on 26 July 1995, the Secretary-General, who had 
been under considerable pressure to do so for some time, agreed to delegate 
his dual-key authority but only after ensuring that the delegation was in 
a revocable form. The Security Council was informed that in order to 
streamline the decision-making process he had decided to delegate the 
necessary authority for air strikes to the Force Commander. At the same 
time the authority for close air support had been delegated by the SRSG 
to the Force Commander and to the UNPROFOR Commander, and 
instructions had been given to reduce the vulnerability of United Nations 
personnel to possible retaliation. 

The delegation of authority opened the way to a Memorandum of 
Understanding (MOU) between the UNPROFOR Force Commander and 
NATO concerning the coordination of air operations to deter and prevent 
attacks on the safe areas of Gorazde, Sarajevo, Bihac and Tuzla. The 
MOU contained detailed provisions on targeting which incorporated the 
concept of zones of action but without explicitly defining their geographic 
scope. Indirectly, their scope was defined by reference to target options in 
a first strike phase, an initial follow-on phase and a third expanded opera- 
tions phase. This third option caused the United Nations negotiating team 
considerable difficulty because it clearly expanded the area of operations 
well beyond even the most liberal interpretation of the surroundings of the 
safe areas and once again raised the question of whether a new political 
decision by the Security Council would be required. The United Nations 
team thought that it would but despite the fact that there was no common 

understanding of the meaning of this option it was retained in the text with 
the qualification that it was subject to political approval. 

The generalized use of air power in Bosnia was now a realistic option 
should the Serbs decide to attack any of the safe areas. When the market 
area of Sarajevo was attacked on 28 August 1995 with major loss of life and 
injuries, a ‘common judgment’ was quickly agreed upon by UNPROFOR 
and NATO commanders that the criteria for air strikes had been met and 

NATO aircraft carried out attacks on a broad range of Serb air defence 
and other substantial targets across Bosnia. This was by far the heaviest use 
of air power by NATO in support of the United Nations that had ever been 
carried out but at this stage the operation was confined to the first strike 
phase (option 1) which fell within the agreed zone of operation. Even so the 
Secretariat at Headquarters expressed unease at what it perceived to be the 
offensive mode of the operation and conveyed its views to the UNPROFOR 
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command that it should not go beyond a ‘zone of reasonableness’ that it 
helieved was consistent with the mandate. ued 
A formal ‘pause’ became effective on | September but air strikes air 
on 5 September with the participation of an even larger number of sacar 
Despite having only recently argued that a generalized use of force wou 
fequire a new mandate from the Security Council and that 836 gave 
() NPROFOR the right to use force only in self-defence, the Secretariat now 
said that these actions were consistent with 836. However, by 6 September 
when the initial follow-on phase (option 2) had virtually exhausted all 
possible targets and NATO aircraft were striking targets in the extreme 
orth of Bosnia far removed from the safe areas, it seemed to the Secretariat 
(hat operations had reached the expanded operations phase aes 
vption 3 of the MOU without having obtained the political authority i 
doing so. The UNPROFOR command was asked to explain how far the 
zone of operation for Sarajevo extended. ' i 
While the Secretariat was engaged in an increasingly discordant 
exchange of views with the UNPROFOR command the air strikes con- 
\inued. The Secretariat was concerned that the line between peacekeep- 
ing and enforcement had been irrevocably crossed and that in doing so 
NPROFOR had exceeded its mandated authority. The Russians urged 
the Secretary-General to retrieve his dual-key authority and even the 
United States raised questions indicating that they feared that the air cam- 
paign might derail the peace negotiations. For a brief moment it nse 
that there might be a breakdown in relations between the civilian an 
inilitary leadership of the operation. After air strikes around Banja or 
4 major Serb town in the north of Bosnia on 10 September, a Framewor 
Agreement for a Cessation of Hostilities within the Sarajevo safe area was 
reached on 13 September and air operations were temporarily suspended 
tember. 
a as Me this juncture that the Secretary-General decided to seek advice 
as to the legality of certain provisions of the MOU. The question whether 
the air strikes around Banja Luka exceeded existing authority was tem- 
porarily moot because of the suspension but should the bombing resume 
the Secretary-General would be in a difficult position vzs-a-vs the Security 
Council. In particular, he wished to know whether the expanded Opens 
tions phase that had been inserted into the MOU, over the Secretariat’s 
misgivings, was consistent with 836 and 958, and whether the sae we 
to ‘political approval’ should be interpreted to mean that Security stage 
action was required. This was not so much a case of interpreting a lega 
document as excavating its genesis. The evolution of the document showed 
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that once the concept of zones of action had been introduced following 
the London Conference in July 1995, the Secretariat’s understanding of 
the expanded operations phase was that this would require a new politi- 
cal decision, namely reference to the Security Council. The Legal Counsel 
therefore advised the Secretary-General to seek the approval of the Security 
Council before implementing that option. 
This advice, together with the views of his senior civilian and military 
officials, was confirmation for the Secretary-General, if any confirmation. 
was needed, that there was no longer an appropriate role for UNPROFOR 
in Bosnia. After the temporary pause in the air campaign was converted into 
a formal closure of the operation on 21 September the Secretary-General 
informed the Security Council that: ‘if the current peace initiative does 
not succeed and more enforcement action is decided upon by the Security 
Council, I intend to recommend that UNPROFOR be replaced by 
multinational force authorized by the Security Council to carry out suc 
action and to assume such responsibility for those aspects of UNPROFOR’S 
existing mandate which will remain valid’.?° 
The Secretary-General was spared the responsibility of announcing the 
demise of UNPROFOR. Events on the ground in Croatia and at the 
negotiating table finally produced a cease-fire and by November 1995 
the Dayton process was underway. For the United Nations Secretariat the 
nightmare of an almost completely dysfunctional peacekeeping mission 
had come to an end, but at a great cost in terms of a weakening of the 
prestige and credibility of the Organization, the future of peacekeeping 
and the erosion of the values and principles for which it stood. The role 
of the United Nations in the Bosnia conflict was forever linked, however 
unfairly, to Srebrenica and countless other crime scenes that are still being 
dealt with to this day. 


°° Letter of the Secretary-General addressed to the President of the Security Council. 
Document S/1995/804. 
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RESOLUTION 713 (1991) 
I'he Security Council, 


Conscious of the fact that Yugoslavia has welcomed the convening of a 
Security Council meeting through a letter conveyed by the Permanent Rep- 
resentative of Yugoslavia to the President of the Security Council (S/23069), 


Having heard the statement by the Foreign Minister of Yugoslavia, 


Deeply concerned by the fighting in Yugoslavia which is causing a heavy 
loss of human life and material damage, and by the consequences for the 
countries of the region, in particular the border areas of neighbouring 
countries, 


Concerned that the continuation of this situation constitutes a threat to 
international peace and security, 


lecalling its primary responsibility under the Charter of the United Nations 
for the maintenance of international peace and security, 


Recalling also the provisions of Chapter VIII of the Charter of the United 
Nations, 


Commending the efforts undertaken by the European Community and its 
member States, with the support of the States participating in the Con- 
ference on Security and Co-operation in Europe, to restore peace and 
dialogue in Yugoslavia, through, inter alia, the implementation of a cease- 
lire including the sending of observers, the convening of a conference on 
Yugoslavia, including the mechanisms set forth within it, and the suspension 
of the delivery of all weapons and military equipment to Yugoslavia, 


Recalling the relevant principles enshrined in the Charter of the United 
Nations and, in this context, noting the Declaration of 3 September 1991 
of the States participating in the Conference on Security and Co-operation 
in Europe that no territorial gains or changes within Yugoslavia brought 
about by violence are acceptable, 


Noting also the agreement for a cease-fire concluded on 17 September 
1991 in Igalo, and also that signed on 22 September 1991, 
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Alarmed by the violations of the cease-fire and the continuation of the 
fighting, 


‘Taking note of the letter dated 19 September 1991 to the President of th 
Security Council from the Permanent Representative of Austria (S/23052), 


Taking note also of the letters dated 19 September 1991 to the Presi- 
dent of the Security Council from respectively the Permanent Representa 


tive of Canada (s/23053) and the Permanent Representative of Hunga 
(S/23057), 


Taking note also of the letters dated 5 July 1991 (S/22775), 12 July 199 
(S/22785), 22 July 1991 (S/22834), 6 August 1991 (S/22898), 7 Augus 
1991 /S/22902), 7 August 1991 /S/22903), 21 August 1991 (S/22975) 
29 August 1991 (S/22991), 4 September 1991 (S/23010), 19 Septem 
ber (S/23047), 20 September 1991 (S/23059) and 20 September 199] 
(S/23060), from respectively the Permanent Representative of the Nether- 
lands, the Permanent Representative of Czechoslovakia, the Permanen 
Representatives of Belgium, France and the United Kingdom of Greai 
Britain and Northern Ireland, the Charge d'affaires a.i. of Austria, and the 
Permanent Representative of Australia, 


1 Expresses its full support for the collective efforts for peace and dia- 
logue in Yugoslavia undertaken under the auspices of the member 
States of the European Community with the support of the States par- 
ticipating in the Conference on Security and Cooperation in Europe 
consistent with the principles of that Conference; 


2 Supports fully all arrangements and measures resulting from such 
collective efforts as those described above, in particular of assis- 
tance and support to the cease-fire observers, to consolidate an effec- 
tive end to hostilities in Yugoslavia and the smooth functioning of 
the process instituted within the framework of the Conference on 
Yugoslavia; 


3 Invites to this end the Secretary-General to offer his assistance without 
delay, in consultation with the Government of Yugoslavia and all 
those promoting the efforts referred to above, and to report as soon 
as possible to the Security Council; 


4 Strongly urges all parties to abide strictly by the cease-fire agreements 
of 17 September and 22 September 1991; 
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\ Appeals urgently to and encourages all parties to settle their dis- 
putes peacefully and through the negotiation at the Conference on 
Yugoslavia, including through the mechanisms set forth within it; 


6 Decides, under Chapter VII of the Charter of the United Nations, that 
all States shall, for the purposes of establishing peace and stability in 
Yugoslavia, immediately implement a general and complete embargo 
on all deliveries of weapons and military equipment to Yugoslavia 
until the Security Council decides otherwise following consultation 
between the Secretary-General and the Government of Yugoslavia; 


7 Calls on all States to refrain from any action which might contribute 
to increasing tension and to impeding or delaying a peaceful and 
negotiated outcome to the conflict in Yugoslavia, which would dew 
all Yugoslavs to decide upon and to construct their future in peace; 


8 Decides to remain seized of the matter until a peaceful solution is 
achieved. 


RESOLUTION 758 (1992) 
The Security Council, 


Reaffirming its resolutions 713 (1991) of 25 September 1991, 721 (1991) 
of 27 November 1991, 724(1991) of 14 December 1991, 727 (1992) of 8 
January 1992, 740 (1992) of 7 February 1992, 743 (1992) of 21 February 
1992, 749 (1992) of 7 April 1992, 752 (1992) of 15 May 1992, and 757 
(1992) of 30 May 1992, 


Noting that the Secretary-General has secured the evacuation of the Mar- 
shal Tito Barracks in Sarajevo, 


Noting also the agreement of all the parties in Bosnia and Herzegovina to 
the reopening of Sarajevo airport for humanitarian purposes, under the 
exclusive authority of the United Nations, and with the assistance of the 
United Nations Protection Force (UNPROFOR), 


Noting further that the reopening of Sarajevo airport for humanitarian 
purposes would constitute a first step in establishing a security zone encom- 
passing Sarajevo and its airport, 

Deploring the continuation of the fighting in Bosnia and Herzegovina 
which is rendering impossible the distribution of humanitarian assistance 
in Sarajevo and its environs, 
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Stressing the imperative need to find an urgent negotiated political solution 
for the situation in Bosnia and Herzegovina, 


| Approves the report of the Secretary-General of 8 June 1992 
(S/24075) submitted in accordance with paragraph 17 and 18 0 
resolution 757 (1992); 


2 Decides to enlarge the mandate and strength of UNPROFOR, estab- 
lished under resolution 743 (1992), in accordance with the Secretary- 
General’s report; 


3 Authorizes the Secretary-General to deploy, when he judges it appro- 
priate, the military observers and related personnel and equipment 
required for the activities referred to in paragraph 5 of his report; 


4 Requests the Secretary-General to seek Security Council authoriza- 
tion for the deployment of the additional elements of UNPROFOR, 
after he has reported to the Council that all the conditions necessary 
for them to carry out the mandate approved by the Security Council, 
including an effective and durable cease-fire, have been fulfilled, 


5 Strongly condemns all those parties and others concerned that are 
responsible for violations of the cease-fire reaffirmed in paragraph | 


of the agreement of 5 June 1992 annexed to the Secretary-General’s 
report; 


6 Calls upon all parties and others concerned to comply fully with the 
above-mentioned agreement and in particular to respect strictly the 
cease-fire reaffirmed in paragraph | thereof: 


7 Demands that all parties and others concerned cooperate fully with 
UNPROFOR and international humanitarian agencies and take all 
necessary steps to ensure the safety of their personnel; 


8 Demands that all parties and others concerned create immediately 
the necessary conditions for unimpeded delivery of humanitarian sup- 
plies to Sarajevo and other destinations in Bosnia and Herzegovina, 
including the establishment of a security zone encompassing Sarajevo 
and its airport and respecting the agreements signed in Geneva on 


22 May 1992; 


9 Requests the Secretary-General to continue to use his good offices in 
order to achieve the objectives contained in paragraph 8 above, and 
invites him to keep under continuous review any further measures that 
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may become necessary to ensure unimpeded delivery of humanitarian 
supplies; 

\() Requests the Secretary-General to report to the Security sh on 
his efforts no later than seven days after the adoption of this resolution; 


11 Decides to remain actively seized of the matter. 


RESOLUTION 762 (1992) 


The Security Council, 

Reaffirming its resolutions 713 (1991) of 25 September 1991, 721 ee 
of 27 November 1991, 724 (1991) of 15 December 1991, 727 (1992) o 
January 1992, 740 (1992) of 7 February 1992, 743 (1992) of 21 a ie 
1992, 749 (1992) of 7 April 1992, 752 (1992) of 15 May 1992, 757 ( ee 
of 30 May 1992, 758 (1992) of 8 June 1992, 760 (1992) of 18 June 

and 761 (1992) of 29 June 1992, 


Noting the report of the Secretary-General of 26 June 1992 submitted 
pursuant to resolution 752-(1992); 


its . ae 
Recalling its primary responsibility under the Charter of the United Natio 
for the maintenance of international peace and security, 


Welcoming the progress made as a result of the assumption of mies 
ities by the United Nations Protection Force in Sectors East ani + 4 
concerned about the difficulties encountered by the Force in Sectors Nor 

and South, | 

Commending again the efforts undertaken by the European a 
and its member States, with the support of the States participating in the 
Conference on Security and Cooperation in Europe, through the convening 


of a Conference on Yugoslavia, including the mechanisms set forth within 


it, to ensure a peaceful political settlement, 
| Approves the report of the Secretary-General of 26 June 1992; 


2 Urges all parties and others concerned to honour their Ere ae 
to effect a complete cessation of hostilities and to implement the 


United Nations peace-keeping plan; 


3 Also urges, in accordance with paragraph 4 of resolution 727 (1992), 
. the Government of Croatia to withdraw its army to the positions 
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held before the offensive of 21 June 1992 and to cease hostile mil- 
itary activities within or adjacent to the United Nations Protection 


Areas; 


Urges the remaining units of the Yugoslav People’s Army, the Serb 
territorial defence forces in Croatia and others concerned to comply 
strictly with their obligations under the United Nations peace-keeping 
plan, in particular with regard to the withdrawal and the disarming 
of all forces in accordance with the plan; 


Urges the Government of Croatia and others concerned to follow the 
course of action outlined in paragraph 16 of the Secretary-General’s 
report and appeals to all parties to assist the United Nations Protection 
Force in its implementation; 


Recommends the establishment of the Joint Commission described in 
paragraph 16 of the Secretary-General’s report, which should consult, 


as may be necessary or appropriate, with the Belgrade authorities in 
performing its functions; 


Authorizes the strengthening of the United Nations Protection Force 
by the addition of up to sixty military observers and one hundred 
and twenty civilian police to perform the functions envisaged in para- 
graph 16 of the Secretary-General’s report, with the agreement of 
the Government of Croatia and others concerned; 


Reaffirms the embargo applied in paragraph 6 of resolution 713 


(1991), paragraph 5 of resolution 724 (1991) and paragraph 6 of 
resolution 727 (1992); 


Supports the views expressed in paragraph 18 of the Secretary- 
General’s report about the grave consequences which the collapse 


of the United Nations peace-keeping plan would have throughout 
the region; 


Encourages thé Secretary-General to pursue his efforts to fulfil as 
soon as possible the terms of paragraph 12 of resolution 752 (1992); 


Calls again upon all parties concerned to cooperate fully with the 
Conference on Yugoslavia and its aim of reaching a political settle- 
ment consistent with the principles of the Conference on Security 
and Cooperation in Europe and reaffirms that the United Nations 
peace-keeping plan and its implementation is in no way intended to 
prejudge the terms of a political settlement; 
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12 Decides to remain actively seized of the matter until a peaceful solu- 


tion is achieved. 


RESOLUTION 764 (1992) 
I'he Security Council, 


Reaffirming its resolutions 713 (1991) of 25 September 1991, 721 (1991) 
of 27 November 1991, 724 (1991) of 15 December 1991, 727 (1992) of 8 


January 1992, 740 (1992) of 7 February 1992, 743 (1992) of 21 Febru- 


ary 1992, 749 (1992) of 7 April 1992, 752 (1992) of 15 May 1992, 
157 (1992) of 30 May 1992, 758 (1992) of 8 June 1992, 760 (1992) of 
18 June 1992, 761 (1992) of 29 June 1992 and 762 (1992) of 30 June 
1992, 

Noting with appreciation the further report of the Secretary-General 
(S/24263 and Add. 1), 

Disturbed by the continuing violation of the Sarajevo airport agreement 
of 5 June 1992, in which the parties agreed, inter alia: that all anti-aircraft 
weapon systems would be withdrawn from position from which they could 
engage the airport and its air approaches; that all artillery, mortar, ground- 
o-ground missile systems and tanks within the range of the airport would 
be concentrated in areas agreed by the United Nations Protection Force 
(UNPROFOR) and subject to UNPROFOR observation at the firing line; 
\o establish security corridors between the airport and the city, under 
UNPROFOR’s control, to ensure the safe movement of humanitarian aid 


and related personnel; 
Deeply concerned about the safety of UNPROFOR personnel, 


Cognizant of the magnificent work being done in Sarajevo by UNPRO- 
FOR andits leadership, despite the conditions of great difficulty and danger, 


Aware of the enormous difficulties in the evacuation by air of cases of 
special humanitarian concern, 


Deeply disturbed by the situation which now prevails in Sarajevo and 
by many reports and indications of deteriorating conditions throughout 
Bosnia and Herzegovina, 

Commending the determination and courage of all those who are partici- 
pating in the humanitarian effort, 
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Deploring the continuation of the fighting in Bosnia and Herzegovina 
which is rendering difficult the provision of humanitarian assistance in 
Sarajevo and its environs, as well as in other areas of the Republic, 


Noting that the reopening of Sarajevo airport for humanitarian purposes 


constitutes a first step in establishing a security zone encompassing Sarajevo: 
and its airport, 


Recalling the obligations under international humanitarian law, in partic- 
ular the Geneva Conventions of 12 August 1949, 


Stressing once again the imperative need to find an urgent negotiate 
political solution for the situation in Bosnia and Herzegovina, 


1 Approves the report of the Secretary-General of 10 July 1992 
(S/24263); 
2 Authorizes the Secretary-General to deploy immediately additiona 
elements of the United Nations Protection Force (UNPROFOR) t 
ensure the security and functioning of Sarajevo airport and the deliy- 
ery of humanitarian assistance, in accordance with paragraph 12 0 
his report dated 10 July 1992 (S/24263); 
3 Reiterates its call on all parties and others concerned to comply fully 
with the agreement of 5 June 1992, and to cease immediately any 
hostile military activity in Bosnia and Herzegovina; 


4 Commends the untiring efforts and the bravery of UNPROFOR for 


its role in securing humanitarian relief in Sarajevo and its environs; 


5 Demands that all parties and others concerned cooperate fully with 
UNPROFOR and international humanitarian agencies to facilitate 
the evacuation by air of cases of special humanitarian concern; 


6 Calls on all parties and others concerned to cooperate with UNPRO- 
FOR and international humanitarian agencies to facilitate the pro- 
vision of humanitarian aid to other areas of Bosnia and Herzegovina 
which remain in desperate need of assistance; 


7 Reiterates its demand that all parties and others concerned take the 
necessary measures to secure the safety of UNPROFOR personnel; 


8 Calls again on all parties concerned to resolve their differences 
through a negotiated political solution to the problems in the region 
and to that end to cooperate with the renewed efforts of the European 


72 


Appendix to Chapter 2 


Community and its member States, with the — of the a _ 
ticipating in the Conference on Security and Cooperation ‘s oe 
(CSCE), within the framework of the Conference on Yugos “it an 
in particular to respond positively to the invitation of the Chairman 
of the Conference to talks on 15 July 1992; 

9 Requests the Secretary-General to keep close contact with “naa 
opments within the framework of the Conference on Yugos avia an 
to assist in finding a negotiated political solution for the conflict in 
Bosnia and Herzegovina; 

\) Reaffirms that all parties are bound to comply with the obligations 
under international humanitarian law and in particular the Geneva 
Conventions of 12 August 1949, and that persons who commit or 
order the commission of grave breaches of the Conventions are indi- 
vidually responsible in respect of such breaches; 


|| Requests the Secretary-General to keep under continuous review any 
further measure that may be required to ensure unimpeded delivery 
of humanitarian assistance; 


|\2 Decides to remain actively seized of the matter. 


RESOLUTION 769 (1992) 


‘The Security Council, 
Reaffirming its resolution 743 (1992) and all subsequent resolutions relating 
(o the United Nations Protection Force (UNPROFOR), 


Having examined the report of the Secretary-General of 27 July 1992 
(S/24353 and Add.1) in which the Secretary-General recommended cer- 
(ain enlargements in the mandate and strength of UNPROFOR, 


‘Taking note of the letter dated 7 August 1992 from the Deputy mei 
Minister of the Republic of Croatia to the President of the Security Gounci 


(S/24390, annex), 


| Approves the Secretary-General’s report; 


2 Authorizes the enlargements of UNPROFOR’s mandate and strength 
recommended by the Secretary-General in that report; 
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3 Reiterates its demand that all parties and others concerned cooperat 
with UNPROFOR in implementing the mandate entrusted to it 
the Security Council; 


4 Condemns resolutely the abuses committed against the civilian po 
ulation, particularly on ethnic grounds, as referred to in paragrap 
14—16 of the above-mentioned report of the Secretary-General. 


RESOLUTION 776 (1992) 


The Security Council, 


Reaffirming its resolution 743 (1992) of 21 February 1992 and 
subsequent resolutions relating to the United Nations Protection Fore 


(UNPROFOR), 


Expressing its full support for the Statement of Principles adopted and othe 
agreements reached at the London Conference, including the agreement o 
the parties to the conflict to collaborate fully in the delivery of humanitari 
relief by road throughout Bosnia and Herzegovina, 


Having examined the report of the Secretary-General of 10 Septembe 
1992 (S/24540) 


> 


Noting with appreciation the offers made by a number of States, followin 
the adoption of its resolution 770 (1 992) of 13 August 1992, to mak 
available military personnel to facilitate the delivery by relevant Unite 
Nations humanitarian organizations and others of humanitarian assistance 
to Sarajevo and wherever needed in other parts of Bosnia and Herzegovina, 


such personnel to be made available to the United Nations without cost to 
the Organization, 


Reaffirming its determination to ensure the protection and security 0 


UNPROFOR and United Nations personnel, 


Stressing in this context the importance of air measures, such as the ban on 
military flights to which all parties to the London Conference committed 
themselves, whose rapid implementation could, inter alia, reinforce the 
security of humanitarian activities in Bosnia and Herzegovina, 


| Approves the report of the Secretary-General; 


2 Authorizes, in implementation of paragraph 2 of resolution 770 
(1992), the enlargements of UNPROFOR’s mandate and strength 
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in Bosnia and Herzegovina recommended by the ic nea 
in that report to perform the functions outlined in the vines 
ing the protection of convoys of released detainees if requested by the 
International Committee of the Red Cross; 


4 Further urges Member States, nationally or through regional agen- 


cies or arrangements, to provide the Secretary-General with a 
financial or other assistance as he deems appropriate to assist in the 
performance of the functions outlined in his report; 


| Decides to remain actively seized of the matter in particular with a 
view to considering, as required, what further steps might be necessary 
to ensure UNPROFOR’s security and to enable it to fulfil its mandate. 


RESOLUTION 781 (1992) 

The Security Council, 

Reaffirming its resolutions 713 (1991) and all subsequent relevant 
resolutions, 

Determined to ensure the safety of humanitarian flights to Bosnia, and 
Herzegovina, 

Noting the readiness of the parties, expressed in the framework of the 


london Conference, to take appropriate steps in order to ensure the ied 
of humanitarian flights and their commitment at that Conference to a ban 


on military flights, 

Recalling in this context the Joint Declaration signed at Geneva on Z 
September 1992 by the Presidents of the Republic of Croatia and the 
lederal Republic of Yugoslavia (Serbia and Montenegro), and in particular 
paragraph 7 thereof, 

Recalling also the agreement reached on air issues at Geneva on 15 Septem- 
ber 1992 among all the parties concerned in the framework of the Working 
Group on Confidence and Security-building and Verification Measures of 


the London Conference, 


Alarmed at reports that military flights over the territory of Bosnia and 
Herzegovina are none the less continuing, 


Noting the letter of 4 October 1992 from the President of the Republic A 
Bosnia and Herzegovina addressed to the President of the Security Council, 
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Considering that the establishment of a ban on military flights in th 
airspace of Bosnia and Herzegovina constitutes an essential dail fo 
the safety of the delivery of humanitarian assistance and a decisive step fi 
the cessation of hostilities in Bosnia and Herzegovina, - 


Acting pursuant to the provisions of resolution 770 (1992) aimed at ensu 


ing the safety of the deliver itari 1 1 
y of humanitarian assistance in Bosni 
Herzegovina, ool 


| Decides to establish a ban on military flights in the airspace of Bosni 
and Herzegovina, this ban not to apply to United Nations Protec 
tion Force flights or to other flights in support of United Natio 
operations, including humanitarian assistance; 


2 Requests the United Nations protection Force to monitor compliane 
a. the ban on military flights, including the placement of observer: 
where necessary at airfields in the territory of the former Yugoslavia 


3 Also requests the United Nations Protection Force to ensure throug! 
. . i 

an appropriate mechanism for approval and inspection, that the pur 

pose of flights to and from Bosnia and Herzegovina other than those 


banned by para i i i 
graph | above is consistent with Securi i 
resolutions; an 


a: ee the Secretary-General to report to the Council on a periodie 
basis on the implementation of the present resolution and to report 
immediately any evidence of violations; 


5 Calls upon States to take nationally or through regional agencies or 
arrangements all measures necessary to provide assistance to United 
Nations Protection Force, based on technical monitoring and other 
capabilities, for the purposes of paragraph 2 above; 


6 Undertakes to examine without delay all the information brought to 
its attention concerning the implementation of the ban on milita 
flights in Bosnia and Herzegovina and, in the case of violations d 
consider urgently the further measures necessary to enforce this bail 


7 Decides to remain actively seized of the matter. 


RESOLUTION 786 (1992) 
The Security Council, 
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Reaffirming its resolution 781 (1992) of 9 October 1992, 


Taking note of the report of the Secretary-General of 5 November 1992 
(S/24767 and Add.1) and his subsequent letter of 6 November 1992 
(S/24783) submitted pursuant to resolution 781 (1992), 


Considering that the establishment of a ban on military flights in the 
airspace of Bosnia and Herzegovina constitutes an essential element for 
ihe safety of the delivery of humanitarian assistance and a decisive step for 
the cessation of hostilities in Bosnia and Herzegovina, 


Yaking into account the need for a speedy deployment of monitors on the 
yround for observation and verification purposes, 


Gravely concerned at the indication in the Secretary-General’s letter of 
6, November 1992 of possible violations of its resolution 781 (1992) and 
of the impossibility of corroborating the information on such violations by 
technical means presently available to the United Nations Protection Force, 


Determined to ensure the safety of humanitarian flights to Bosnia and 


Herzegovina, 


| Welcomes the current advance deployment of military observers of 
the United Nations Protection Force and the European Community 
Monitoring Mission at airfields in Bosnia and Herzegovina, Croatia 
and the Federal Republic of Yugoslavia (Serbia and Montenegro); 


Reaffirms its ban on military flights in the airspace of Bosnia and 
Herzegovina, which applies to all flights, whether of fixed-wing or 
rotary-wing aircraft, subject to the exceptions contained in paragraph 
1 of its resolution 781 (1992), and reiterates that all parties and others 
concerned must comply with this ban; 


nN 


3 Endorses the general concept of operations described in the 
Secretary-General’s report and calls on all parties and others con- 
cerned, including all Governments operating aircraft in the area, 
to cooperate fully with the United Nations Protection Force in its 


implementation; 

| Calls upon all parties and others concerned henceforth to direct 
all requests for authorizations of flights pursuant to paragraph 3 of 
its resolution 781 (1992) to the United Nations Protection Force, 
with special provisions being made for flights of the United Nations 
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Protection Force, and all other flights in support of United Nation 
operations, including humanitarian assistance; 


5 Approves the recommendation in paragraph 10 of the Secretary- 
General's report that the strength of the United Nations Protectigl 
Force be increased, as proposed in paragraph 5 of the report, in order 
to permit it to implement the concept of operations; . 


6 Reiterates its determination to consider urgently, in the case of viola= 
tions when further reported to it in accordance with its resolution 78] 
(1992), the further measures necessary to enforce the ban on milita 
flights in the airspace of Bosnia and Herzegovina; 7 


7 Decides to remain actively seized of the matter. 


RESOLUTION 819 (1993) 
The Security Council, 


Reaffirming its resolutions 713 (1991) of 25 S 
¢ eptember 1991 1 
subsequent relevant resolutions, ; ee 


Taking note that the International Court of Justice in its Order of 8 April 
1993 in the case concerning application of the Convention on the Prevelll 
tion and Punishment of the Crime of Genocide (Bosnia and Herzegovina 
v. Yugoslavia (Serbia and Montenegro)) unanimously indicated as id rovi- 
sional measure that the Government of the Federal Republic of Yu nla 
(Serbia and Montenegro) should immediately, in pursuance of iissindll 
taking in the Convention on the Prevention and Punishment of the Crime 
of Genocide of 9 December 1948, take all measures within its power t 

prevent the commission of the crime of genocide, if ' 


Reaffirming the sovereignty, territorial integri itical i 
; erity and political ind 
of the Republic of Bosnia and Herzegovina, i mire 


Ruins its call on the parties and others concerned to observe imme- 
lately the cease-fire throughout the Republic of Bosnia and Herzegovina 
? 


Reaffirming its condemnation of all violations of international humanitar- 
ian law, including, in particular, the practice of “ethnic cleansing” 
b 


Concerned by the pattern of hostilities by Bosnian Serb paramilitary units 
anes towns and villages in eastern Bosnia and in this regard reaffirming 
that any taking or acquisition of territory by the threat or use of force 

> 
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including through the practice of “ethnic cleansing”, is unlawful and unac- 
ceptable, 

Deeply alarmed at the information provided by the Secretary-General 
to the Security Council on 16 April 1993 on the rapid deterioration of 
the situation in Srebrenica and its surrounding areas, as a result of the 
continued deliberate armed attacks and shelling of the innocent civilian 
population by Bosnian Serb paramilitary units, 


Strongly condemning the deliberate interdiction by Bosnian Serb paramil- 
itary units of humanitarian assistance convoys, 


Also strongly condemning the actions taken by Bosnian Serb paramilitary 
units against UNPROFOR, in particular, their refusal to guarantee the 
safety and freedom of movement of UNPROFOR personnel, 


Aware that a tragic humanitarian emergency has already developed in 
Srebrenica and its surrounding areas as a direct consequence of the brutal 
actions of Bosnian Serb paramilitary units, forcing the large-scale displace- 
ment of civilians, in particular women, children and the elderly, 


Recalling the provisions of resolution 815 (1993) on the mandate of 
UNPROFOR and in that context acting under Chapter VII of the Charter 
of the United Nations, 


| Demands that all parties and others concerned treat Srebrenica and 
its surroundings as a safe area which should be free from any armed 
attack or any other hostile act; 


9 Demands also to that effect the immediate cessation of armed attacks 
by Bosnian Serb paramilitary units against Srebrenica and their 
immediate withdrawal from the areas surrounding Srebrenica; 


3 Demands that the Federal Republic of Yugoslavia (Serbia and Mon- 
tenegro) immediately cease the supply of military arms, equipment 
and services to the Bosnian Serb paramilitary units in the Republic 


of Bosnia and Herzegovina; 


4 Requests the Secretary-General, with a view to monitoring the 
humanitarian situation in the safe area, to take immediate steps to 
increase the presence of UNPROFOR in Srebrenica and its surround- 
ings; demands that all parties and others concerned cooperate fully 
and promptly with UNPROFOR towards that end; and requests the 
Secretary-General to report urgently thereon to the Security Council; 
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Reaffirms that any taking or acquisition of territory by threat or use 0 
force, including through the practice of “ethnic cleansing”, is unlawful 
and unacceptable; 


Condemns and rejects the deliberate actions of the Bosnian Serb party 
to force the evacuation of the civilian population from Srebrenica and 
its surrounding areas as well as from other parts of the Republic of 


Bosnia and Herzegovina as part of its overall abhorrent campaign of 
“ethnic cleansing”; 


Reaffirms its condemnation of all violations of international human- 
itarian law, in particular the practice of “ethnic cleansing” and reaf= 
firms that those who commit or order the commission of such acts 
shall be held individually responsible in respect of such acts; 


Demands the unimpeded delivery of humanitarian assistance to all 
parts of the Republic of Bosnia and Herzegovina, in particular to the 
civilian population of Srebrenica and its surrounding areas and recalls 
that such impediments to the delivery of humanitarian assistance 
constitute a serious violation of international humanitarian law; 


Urges the Secretary-General and the United Nations High Commis- 
sioner for Refugees to use all the resources at their disposal within the 
scope of the relevant resolutions of the Council to reinforce the existing 
humanitarian operations in the Republic of Bosnia and Herzegovina 
in particular Srebrenica and its surroundings; 


Further demands that all parties guarantee the safety and full free- 
dom of movement of UNPROFOR and of all other United Nations 
personnel as well as members of humanitarian organizations; 


Further requests the Secretary-General, in consultation with 
UNHCR and UNPROFOR, to arrange for the safe transfer of the 
wounded and ill civilians from Srebrenica and its surrounding areas 
and to urgently report thereon to the Council; 


Decides to send, as soon as possible, a mission of members of the Secu- 
rity Council to the Republic of Bosnia and Herzegovina to ascertain 
the situation and report thereon to the Security Council; 


Decides to remain actively seized of the matter and to consider further 


steps to achieve a solution in conformity with relevant resolutions of 
the Council. 
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RESOLUTION 824 (1993) 
The Security Council, 
Reaffirming all its earlier relevant resolutions, 


Reaffirming also the sovereignty, territorial integrity and political indepen- 
dence of the Republic of Bosnia and Herzegovina, 


Having considered the report of the Mission of the Security Ata St 
Republic of Bosnia and Herzegovina (S/ 25700) authorized by pore ae 
819 (1993), and in particular, its recommendations that the concep 

areas be extended to other towns in need of safety, 


Reaffirming again its condemnation of all violations +d eet 
humanitarian law, in particular, ethnic cleansing and a Baia oF 
ducive thereto, as well as the denial or the obstruction of access oO hae 4 
to humanitarian aid and services such as medical assistance and bas 


utilities, 

‘Taking into consideration the urgent security and humanitarian wise tae 
by several towns in the Republic of Bosnia and Herzegovina as pee _ 
by the constant influx of large numbers of displaced persons including, 


particular, the sick and wounded, 


‘Taking also into consideration the formal request submitted by the Republic 
of Bosnia and Herzegovina (S/25718), 


Deeply concerned at the continuing armed reror “e i ee ee 
aan i 1 1 towns in the Republic of Bosnia an 
yaramilitary units against severa " 
I {erzegovina and determined to ensure peace and stability ma at in 
country, most immediately in the towns of Sarajevo, Tuzla, Zepa, Gorazde, 
p 


Bihac, as well as Srebrenica, 
Convinced that the threatened towns and their surroundings should 


er 
be treated as safe areas, free from armed attacks and hee ext ay 
hostile acts which endanger the well-being and the safety o 
inhabitants, | 
\ware in this context of the unique character of the city of ni ae wel a 
j . . . . - e 
multicultural, multi-ethnic and pluri-religious centre which exemphi ) : t ie 
viability of coexistence and interrelations between all the communities < 
the Republic of Bosnia and Herzegovina, and of the need to preserve 
and avoid its further destruction, 
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Affirming that nothing in the present resolution should be construed as 
contradicting or in any way departing from the spirit or the letter of the 
peace plan for the Republic of Bosnia and Herzegovina, 


Convinced that treating the towns referred to above as safe areas will 
contribute to the early implementation of the peace plan, 


Convinced also that further steps must be taken as necessary to achieve the 
security of all such safe areas, 


Recalling the provisions of resolution 815 (1993) on the mandate of 
UNPROFOR and in that context acting under Chapter VII of the Charter 
of the United Nations, 


1 Welcomes the report of the Mission of the Security Council estab- 
lished pursuant to resolution 819 (1993), and in particular its recom= 
mendations concerning safe areas; 


2 Demands that any taking of territory by force cease immediately; 


3 Declares that the capital city of the Republic of Bosnia and Herze- 
govina, Sarajevo, 


4 and other such threatened areas, in particular the towns of Tuzla 
Zepa, Gorazde, Bihac, as well as Srebrenica, and their surroundin 
should be treated as safe areas by all the parties concerned and shoul 
be free from armed attacks and from any other hostile act; 


5 Further declares that in these safe areas the following should be 
observed: 


(a) The immediate cessation of armed attacks or any hostile act against 
these safe areas, and the withdrawal of all Bosnian Serb military or 
paramilitary units from these towns to a distance wherefrom they 
cease to constitute a menace to their security and that of their inhab- 
itants to be monitored by United Nations military observers; 

(b)  Fullrespect by all parties of the rights of the United Nations Protection 
Force (UNPROFOR) and the international humanitarian agencies to 
free and unimpeded access to all safe-areas in the Republic of Bosnia 
and Herzegovina and full respect for the safety of the personnel 
engaged in these operations; 


6 Demands to that end that all parties and others concerned cooperate 
fully with UNPROFOR and take any necessary measures to respect 
these safe areas; 
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7 Requests the Secretary-General to take appropriate measures with 
a view to monitoring the humanitarian situation in the safe areas 
and to that end, authorizes the strengthening of UNPROFOR by 
an additional 50 United Nations military observers, together with 
related equipment and logistical support; and in this connection, also 
demands that all parties and all others concerned cooperate fully and 
promptly with UNPROFOR; 


8 Declares its readiness, in the event of the failure by any party to com- 
ply with the present resolution, to consider immediately the adoption 
of any additional measures necessary with a view to its full implemen- 
tation, including to ensure respect for the safety of the United Nations 
personnel; 


9 Declares also that arrangements pursuant to the present resolution 
shall remain in force up until the provisions for the cessation of hos- 
tilities, separation of forces and supervision of heavy weaponry as 
envisaged in the peace plan for the Republic of Bosnia and Herze- 
govina, are implemented; 


10 Decides to remain seized of the matter. 


RESOLUTION 781 (1992) 


The Security Council, 


Recalling its resolutions 781 (1992) of 9 October 1992 and 786 (1992) of 
10 November 1992, 


Racalling paragraph 6 of resolution 781 (1992) and paragraph 6 of Teso- 
lution 786 (1992) in which the Council undertook to consider urgently, in 
ihe case of violations of the ban on military flights in the airspace of the 
Republic of Bosnia and Herzegovina, the further measures necessary to 
enforce the ban, 


Deploring the failure of some parties concerned to cooperate fully with 
United Nations Protection Force (UNPROFOR) airfield monitors in the 
implementation of resolutions 781 (1992) and 786 (1992), 


Deeply concerned by the various reports of the Secretary-General concern- 
ing violations of the ban on military flights in the airspace of the Republic of 
Bosnia and Herzegovina (S/24783, S/24810, S/24840, S/24870,S/24900 
and Add.1 to 31), 
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Deeply concerned in particular by the Secretary-General’s letters to th 
President of the Security Council of 12 and 16 March (S/25443 an 
$/25444) concerning new blatant violations of the ban on military fligh 
in the airspace of the Republic of Bosnia and Herzegovina, and recallin 
in this regard the statement by the President of the Security Council of 17 
March 1993 (S/25426), and in particular the reference to the bombing © 
villages in the Republic of Bosnia and Herzegovina, 


Recalling the provisions of Chapter VIII of the Charter of the Unit 
Nations, 


Determining that the grave situation in the Republic of Bosnia and Herze 
govina continues to be a threat to international peace and security, 


Acting under Chapter VII of the Charter of the United Nations, 


Decides to extend the ban established by resolution 781 (1992) 
cover flights by all fixed-wing and rotary-wing aircraft in the airspa 
of the Republic of Bosnia and Herzegovina, this ban not to apply t 
flights authorized by UNPROFOR in accordance with paragraph 
below; 


2 Requests UNPROFOR to modify the mechanism referred to in par 
graph 3 of resolution 781 (1992) so as to provide for the authorizatio 
in the airspace of the Republic of Bosnia and Herzegovina, of human 
itarian flights and other flights consistent with relevant resolutions 
the Council; 


3 Requests UNPROFOR to continue to monitor compliance with t 
ban on flights in the airspace of the Republic of Bosnia and Herzegoy: 
ina, and calls on all parties urgently to cooperate with UNPROFO 
in making practical arrangements for the close monitoring of autho 
rized flights and improving the notification procedures; 


4 Authorizes Member States, seven days after the adoption of thi 
resolution, acting nationally or through regional organizations 
arrangements, to take, under the authority of the Security Counci 
and subject to close coordination with the Secretary-General an 
UNPROFOR, all necessary measures in the airspace of the Republi 
of Bosnia and Herzegovina, in the event of further violations to ensu 
compliance with the ban on flights referred to in paragraph | abov 
and proportionate to the specific circumstances and the nature of th 
flights; 
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» Requests the Member States concerned, the Secretary-General and 
UNPROFOR to coordinate closely on the measures they are taking 
to implement paragraph 4 above, including the rules of engagement, 
and on the starting date of its implementation, which should be no 
later than seven days from the date when the authority conferred by 
paragraph 4 above takes effect, and to report the starting date to the 
Council through the Secretary-General; 


6 Decides that, in the event of the Co-Chairmen of the Steering Com- 
mittee of the International Conference on the Former Yugoslavia 
notifying the Council that all the Bosnian parties have accepted their 
proposals on a settlement before the starting date referred to in para- 
graph 5 above, the measures set forth in the present resolution will be 
subsumed into the measures for implementing that settlement; 


7 Also requests the Member States concerned to inform the Secretary- 
General immediately of any actions they take in exercise of the author- 
ity conferred by paragraph 4 above; 


§ Requests further the Secretary-General to report regularly to the 
Council on the matter and to inform it immediately of any actions 
taken by the Member States concerned in exercise of the authority 
conferred by paragraph 4 above; 


 — Decides to remain actively seized of the matter. 


RESOLUTION 836 (1993) 

‘The Security Council, 

Reaffirming its resolutions 713 (1991) of 25 September 1991 and all sub- 
sequent relevant resolutions, 


Reaffirming in particular its resolutions 819 (1993) of 16 April 1993 and 
824 (1993) of 6 May 1993, which demanded that certain towns and their 
surrounding areas in the Republic of Bosnia and Herzegovina should be 
treated as safe areas, 


Reaffirming the sovereignty, territorial integrity and political independence 
of the Republic of Bosnia and Herzegovina and the responsibility of the 
Security Council in this regard, 


Condemning military attacks, and actions that do not respect the 
sovereignty, territorial integrity and political independence of the 
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Republic of Bosnia and Herzegovina, which, as a State Member of the 
United Nations, enjoys the rights provided for in the Charter of the United 
Nations, 


Reiterating its alarm at the grave and intolerable situation in the Republic 
of Bosnia and Herzegovina arising from serious violations of international 
humanitarian law, 


Reaffirming once again that any taking of territory by force or any practice 
of “ethnic cleansing” is unlawful and totally unacceptable, 


Commending the Government of the Republic of Bosnia and Herzegovina 
and the Bosnian Croat party for having signed the Vance-Owen Plan, 


Gravely concerned at the persistent refusal of the Bosnian Serb party to 
accept the Vance-Owen Plan and calling upon that party to accept the 
Peace Plan for the Republic of Bosnia and Herzegovina in full, 


Deeply concerned by the continuing armed hostilities in the territory 
the Republic of Bosnia and Herzegovina which run totally counter to th 
Peace Plan, 


Alarmed by the resulting plight of the civilian population in the territory 0 
the Republic of Bosnia and Herzegovina in particular in Sarajevo, Bihae 
Srebrenica. Gorazde, ‘Tuzla and Zepa, 


Condemning the obstruction, primarily by the Bosnian Serb party, of th 
delivery of humanitarian assistance, 


Determined to ensure the protection of the civilian population in safe area: 
and to promote a lasting political solution, 


Confirming the ban on military flights in the airpspace of the Republic o 
Bosnia and Herzegovina, established by resolutions 781 (1992) of 9 Octobe 
1992, 786 (1992) of 10 November 1992, and 816 (1993) of 31 Marcel 
1943, 


Affirming that the concept of safe areas in the Republic of Bosnia and 
Herzegovina as contained in resolutions 819 (1993) and 824 (1993) was 
adopted to respond to an emergency situation, and noting that the concep 
proposed by France in document $/25800 and by others could make 
valuable contribution and should not in any way be taken as an end in 
itself, but as part of the Vance-Owen process and as a first step towards a 
just and lasting political solution, 
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Convinced that treating the towns and surrounding areas referred to above 
as safe areas will contribute to the early implementation of that objective, 


Stressing that the lasting solution to the conflict in the Republic of Bosnia 
and Herzegovina must be based on the following principles: immediate 
and complete cessation of hostilities; withdrawal from territories seized by 
the use of force and “ethnic cleansing”; reversal of the consequences of 
“ethnic cleansing” and recognition of the right of all refugees to return to 
their homes; and respect for sovereignty, territorial integrity and political 
independence of the Republic of Bosnia and Herzegovina, 


Noting also the crucial work being done throughout the Republic of Bosnia 
and Herzegovina by the United Nations Protection Force (UNPROFOR), 
and the importance of such work continuing, 


Determining that the situation in the Republic of Bosnia and Herzegovina 
continues to be a threat to international peace and security, 


Acting under Chapter VII of the Charter of the United Nations, 


| Calls for the full and immediate implementation of all its relevant 
resolutions; 


Commends the Peace Plan for the Republic of Bosnia and Herzegov- 
ina as contained in document $/25479); 


N 


3 Reaffirms the unacceptability of the acquisition of territory by the 
use of force and the need to restore the full sovereignty, territorial 
integrity and political independence of the Republic of Bosnia and 
Herzegovina, 


| — Decides to ensure full respect for the safe areas referred to in resolution 


824 (1993); 


5 Decides to extend to that end the mandate of UNPROFOR in order to 
enable it, in the safe areas referred to in resolution 824 (1993), to deter 
attacks against the safe areas, to monitor the cease-fire, to promote 
the withdrawal of military or paramilitary units other than those of 
the Government of the Republic of Bosnia and Herzegovina and to 
occupy some key points on the ground, in addition to participating in 
the delivery of humanitarian relief to the population as provided for 
in resolution 776 (1992) of 14 September 1992, 


6 Affirms that these safe areas are a temporary measure and that the 
primary objective remains to reverse the consequences of the use 
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of force and to allow all persons displaced from their homes in the 
Republic of Bosnia and Herzegovina to return to their homes in 
peace, beginning, inter-alia, with the prompt implementation of the 
provisions of the Vance-Owen Plan in areas where those have been 
agreed by the parties directly concerned; 


Requests the Secretary-General, in consultation, inter alia, with 
the Governments of the Member States contributing forces to 
UNPROFOR: 


To make the adjustments or reinforcement of UNPROFOR which 
might be required by the implementation of the present resolution, 
and to consider assigning UNPROFOR elements in support of the 
elements entrusted with protection of safe areas, with the agreement 
of the Governments contributing forces; 

To direct the UNPROFOR Force Commander to redeploy to th 
extent possible the forces under his command in the Republic o 
Bosnia and Herzegovina; 


Calls upon Member States to contribute forces, including logistic sup= 
port, to facilitate the implementation of the provisions regarding th 
safe areas, expresses its gratitude to Members States already provid- 
ing forces for that purpose and invites the Secretary-General to seeh 
additional contingents from other Member States; 


Authorizes UNPROFOR, in addition to the mandate defined in res- 
olutions 770 (1992) of 13 August 1992 and 776 (1992), in carryin; 
out the mandate defined in paragraph 5 above, acting in self-defence, 
to take the necessary measures, including the use of force, in reply t 
bambardments against the safe areas by any of the parties or to arme 
incursion into them or in the event of any deliberate obstruction 1 
or around those areas to the freedom of movement of UNPROFOR 
or of protected humanitarian convoys; 


Decides that, notwithstanding paragraph | of resolution 816 (1993), 
Member States, acting nationally or through regional organizations 0 
arrangements, may take, under the authority of the Security Counci 
and subject to close coordination with the Secretary-General and 
UNPROFOR, all necessary measures, through the use of air power, i 
and around the safe areas in the Republic of Bosnia and Herzegovina, 
to support UNPROFOR in the performance of its mandate set out 
in paragraph 5 and 9 above; 
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11 Request the Members States concerned, the Secretary-General and 
UNPROFOR to coordinate closely on the measures they are taking to 
implement paragraph 10 above and to report to the Council through 
the Secretary-General; 


|2 Invites the Secretary-General to report to the Council, for decision, 
if possible within seven days of the adoption of the present resolu- 
tion, on the modalities of its implementation, including its financial 
implications; 

13 Further invites the Secretary-General to submit to the Council, not 

later than two months after the adoption of the present resolution, 

a report on the implementation of and compliance with the present 

resolution; 


\4 Emphasizes that it will keep open other options for new and tougher 
measures, none of which is prejudged or excluded from consideration, 


15 Decides to remain actively seized of the matter, and undertakes to 
take prompt action, as required. 


RESOLUTION 958 (1994) 
The Security Council, 


Recalling all its earlier relevant resolutions, and in particular its resolution 
836 (1993) of 4 June 1993, 


Recalling also the statement of the President of the Security Coun- 
cil of 13 November 1994 (S/PRST/1994/66) and 18 November 1994 
(S/PRST/1994/69), and reiterating its concern about the deteriorating 
situation in and around the safe area of Bihac, 


Having considered the letter of 18 November 1994 from the Permanent 
Representative of the Republic of Croatia to the President of the Security 
Council (S/1994/1312), 


Reaffirming its commitment to the sovereignty and territorial integrity of 
the Republic of Croatia, 


Determining that the situation in the former Yugoslavia continues to consti- 
tute a threat to international peace and security, and determined to support 
UNPROFOR in the performance of its mandate set out in paragraphs 5 
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and 9 of resolution 836 (1993), and, to this end, acting under Chapter VIL 
of the Charter of the United Nations, 


Decides that the authorization given in paragraph 10 of its resolution 836 
(1993) to Member States, acting nationally or through regional organiza- 
tions or arrangements, to take, under the authority of the Security Coun- 
cil and subject to close coordination with the Secretary-General and the 
United Nations Protection Force (UNPROFOR), all necessary measures, 
through the use of air power, in an around the safe areas in the Republic 
of Bosnia and Herzegovina referred to in resolution 824 (1993) of 6 May 


1993, to support UNPROFOR in the performance of its mandate set out. 


in paragraphs 5 and 9 of resolution 836 (1993) shall apply also to such 
measures taken in the Republic of Croatia. 
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One of the unresolved dimensions of the Yugoslav wars of the early 1990s 
was the situation in Kosovo, the southern province of Serbia which had a 
predominantly ethnic Albanian and Muslim population. To say that the 
conflict in Kosovo has had a long history would be an under-statement. 
The first battle of Kosovo took place in 1389; the second in 1448. The 
significance of this historical attachment to Kosovo on the part of the 
Serbs was a factor which could only be overlooked at one’s peril when- 
ever discussions or negotiations took place with representatives of the 
former Yugoslavia or Serbia. The Kosovo conflict, which came to a head 
in 1996-9 between Serbian and Yugoslav security forces and the Kosovo 
Liberation Army (KLA), an ethnic Albanian guerrilla force, ended when 
the North American Treaty Organization (NATO) intervened in 1999. 
The use of force by NATO in the period between 24 March and 10 June 
1999 gave rise to considerable debate in the international community and 
nowhere was this debate more polarized than within the United Nations 
Secretariat. 

Prior to the direct of involvement of the Security Council in Kosovo in 
1998 the situation there had been viewed as a regional European problem 
and one best dealt with by the International Conference on the Former 
Yugoslavia and the Organization for Security and Cooperation in Europe 
(OSCE). The United Nations’ involvement was limited to the monitoring of 
the human rights situation through the Office of the High Commissioner for 
Human Rights and a Special Rapporteur. By 1998, however, the scope and 
intensity of the conflict had grown quite dramatically marked by extensive 
loss of life and property, large numbers of displaced persons and serious 
human rights violations. In March 1998 the Security Council met for the 
first time to consider the situation in Kosovo over the objection of the 
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former Yugoslavia which considered it an internal matter. It voted to adopt 
an arms embargo, with only China abstaining.! ‘The Russian Federation, a 
member of the Contact Group together with France, Germany, Italy, the 
United Kingdom and the United States, voted in favour of the resolution 
in part because it contained operative language which stated that ‘the 
principles for a solution of the Kosovo problem should be based on the 
territorial integrity of the Federal Republic of Yugoslavia’.” 
Resolution 1160 also contained a request for periodic reporting by the 
Secretary-General on the situation in Kosovo, but the United Nations 
did not have a presence there which would have allowed it to indepen- 
dently assess the situation, and it relied instead on information received 
through third parties such as the Contact Group, OSCE and the European 
Union (EU). It was clear to even the least informed observer, however, that 
the situation in this province was deteriorating rapidly and that a major 
humanitarian crisis was unfolding with diplomacy trailing in its wake. The 
Secretary-General, Kofi Annan, had been in office at this point in time for 
about fifteen months. Much of his time in office had been consumed by 
Iraq and just a few weeks earlier he had returned to New York from Bagh- 
dad with his reputation and standing considerably enhanced. Although 
personally low-keyed and restrained in the manner in which he addressed 
issues of peace and security there were advisers who sought to maximize 
the moral authority that a Secretary-General can deploy through the cul- 
tivation of a media image that would find its ultimate apotheosis in the 
award of the Nobel Peace Prize in 2001. Kofi Annan had brought to 
the office of Secretary-General a strong belief in human rights and inter- 
national law. Like his illustrious predecessor, Dag Hammarskjold, whose 
tenure and legacy was often invoked, he believed that the Charter prin- 
ciples were greater than the Organization in which they were embodied 
because they transcended all national or regional interests. Unlike any of 
his predecessors, however, he also brought to the Secretary-Generalship a 
history of having participated in some of the United Nations’ most egre- 
gious failures. As the head of the Department of Peacekeeping Operations 
he had had personal responsibility for much of the Secretariat’s decision- 
making in both Bosnia and Rwanda. Now, like all Secretaries-General, he 
sought to construct an over-arching philosophy for his tenure; to seek a 
theme that could define his term in office. Drawing on his experiences in 
peacekeeping, especially in Bosnia and Rwanda but also in Somalia, and 
secking to enhance human rights and international law, the question of the 


' Security Council resolution 1160 (1998). * Jbid., operative para. 5. 
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proper role for himself and the United Nations in dealing with large-scale 
human rights violations that were affecting many countries appeared to 
offer opportunities for a Secretary-General whose main strength lay in his 
ability to project a moral authority onto the world scene. The situation 
in Kosovo posed difficult questions but also required effective answers if a 
re-run of the Bosnian calamity was to be avoided. 

As noted earlier Secretaries-General of the United Nations do not lack 
for public forums in which they can advance their ideas or relay messages 
to Member States in an indirect way. Ideas which are perhaps not yet fully 
developed or which might provoke controversy among states can be tested 
before an audience of committed academics or experts without attracting 
the ire of governments. 

Kofi Annan had accepted an invitation to deliver the thirty-fifth annual 
Ditchley Foundation Lecture at Ditchley Park in the United Kingdom in 


June 1998.° He had initially selected as the topic for this lecture the sort 


of all-purpose, high-minded institutional subject that may or may not have 
been suggested by the Ditchley Foundation. But not many weeks before 
the date of the lecture he abruptly changed his mind and decided to use 
the occasion to talk about intervention. This decision was almost certainly 
motivated by the events unfolding in Kosovo which seemed to be moving 
inexorably towards a fearful humanitarian catastrophe that would take its 
place alongside Bosnia and Rwanda. , 

The Ditchley speech, which was described in a deliberately under-stated 
way in the United Nations press release as a ‘reflection’ on intervention, 
was not subjected to the usual process of inter-departmental consultation. 
It lacked the political and legal rigour of later speeches on the subject but 
struck a highly moral rhetorical tone. After referring to the restrictions 
imposed by Article 2(7) of the Charter and the distinction posited between 
international and domestic affairs, a distinction which in the Secretary- 
General’s view had largely broken down, the Secretary-General went on to 
say that as long as a conflict rages within a single state the traditional inter- 
pretation of the Charter would require the United Nations to let it rage. 
He then posed the question ‘Can this be right?’. Situations such as those in 
Bosnia and Rwanda (and by implication Kosovo) could not be allowed to 
stand and it was a perversion of the principle of sovereignty as enshrined in 
the Charter to suggest that human rights depradations should be sheltered 
from community action in the name of sovereignty: ‘Sovereignty implies 


> The full text of the speech was issued as a Press Release in Document SG/SM/6613 of 
26 June 1998 and all citations that follow are taken from that document. 
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responsibility not just power’. Although peaceful means for conflict res- 
olution were always to be preferred, it was for the Security Council, the 
only international organ with the competence to decide that an internal 
situation in any state is so grave as to justify forceful intervention, to demon- 
strate that it could exercise its legitimate authority to maintain international 
peace and security. The alternative, as practice showed, was that individ- 
ual states would in certain circumstances make that decision, a decision 
which however morally justified, inevitably undermined and weakened the 
authority of the Security Council and the collective security system of the 
Charter. He concluded his speech by referring specifically to the situa- 
tion in Kosovo where a great deal was at stake ‘for the people of Kosovo 
themselves; for the overall stability of the Balkans; and for the credibility 
and legitimacy of all our words and deeds in pursuit of collective security’. 
The unstated conclusion of the speech was that the Charter principles 
were important if not fundamental but that there might well be situations 
where a moral imperative to act must take precedence over legal norms 
whose contradictions could not be resolved. 

There was no denying the gravity of the situation in Kosovo at that 
moment nor the possibility of NATO intervention with or without Security 
Council authorization. Indeed, some concerned Member States and the 
press began to raise questions informally as to the legality of NATO air 
strikes in the absence of Security Council authorization. On 23 September 
1998 the Security Council adopted resolution 1199 by 14 to 1 (abstention 
by China), in which for the first time it affirmed that the situation in 
Kosovo constituted a threat to peace and security ‘in the region’. Acting 
under Chapter VII various demands were made on the parties to achieve 
a peaceful solution.* 

In early October the Russians issued a statement concerning reports 
that NATO was planning to carry out air strikes against targets in the 
former Yugoslavia.” This had caused considerable disquiet in Moscow and 
the government publicly stated that use of force against a sovereign state 
without the approval of the Security Council would constitute a serious 


Security Council resolution 1199 (1998). Until the adoption of this resolution, the situation 
in Kosovo had not been formally on the agenda of the Security Council but had been 
dealt with procedurally under ‘other business’. China abstained in the vote thus avoiding 
a veto but made clear in explanation of its vote that in its view the resolution did not 
fully consider the legitimate rights of the Federal Republic of Yugoslavia (FRY) within its 


sphere of sovereignty and that it would increase the tensions in the region rather than 
diminish them. 


5 See Document S/1998/921 of 4 October 1998. 
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violation of the Charter and compromise the entire system of international 
relations. After the Milosevic-Holbrooke agreement of 14 October 1998, 
which set out the principles for a political approach to the problem and the 
establishment of the Kosovo Verification Mission by OSCE on 16 October 
1998, the Security Council adopted resolution 1203 to back up these 
agreements.° Russia abstained but it was on grounds that the resolution 
included references to freedom of the press which it believed was a matter 
beyond the competence of the Council. Significantly, the United States in 
its explanation of vote said that a credible threat of force was the key to 
the implementation of the agreements and that the NATO allies had the 
authority, the will and the means to resolve the issue if the agreements 
were not implemented. It was clear that after the indecision and confusion 
of Bosnia, the United States and its European allies were not prepared 
(o stand by as spectators in a never-ending political process desirable as a 
peaceful solution of the crisis might be. cant 
The situation on the ground deteriorated even more rapidly in 1999. 
‘The former Yugoslavia and the KLA did not implement the agreements 
reached in 1998, blaming each other. The reports of the Secretary-General 
referred to continued human rights violations such as the massacre of forty- 
five civilians in the village of Racak.’ This atrocity had galvanized public 
opinion in Europe and had renewed expectations of NATO intervention. 
In a press conference at United Nations Headquarters in Geneva on the 
eve of a visit to Brussels, the Secretary-General was asked directly about 
such an intervention and whether the Security Council’s authorization 
would be required. He responded by saying that ‘Normally the use of 
force... has required Security Council approval’. But he would not be 
drawn on the question whether he thought that there might be a situation 
in which NATO would act without seeking a mandate from the Security 
Council. The following day in a statement to NATO he spoke of the need 
to apply the lessons learned from the Bosnian war ‘about such critical 
factors as credibility, legitimacy and the morality of intervention and non- 
interventions’. He continued in other words to both defend the Charter 
and to imply that violations or non-conformity with the Charter could in 
certain circumstance be justified. 
Negotiations at Rambouillet convened by the Contact Group ended 
in failure. On 24 March 1999, following the former Yugoslavia’s refusal 
to sign the Rambouillet accords, NATO’s air campaign which had long 


® Security Council resolution 1203 (1998). ! 
’ Report of the Secretary-General to the Security Council. Document $/1999/99. 
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been foretold began. In a letter addressed to the President of the Security 
Council, the former Yugoslavia stated that NATO had committed an aet 
of aggression in violation of the Charter and requested an urgent meeting 
of the Council to condemn and halt the aggression.® On 20 March 1999 
a draft resolution sponsored by Belarus, India and the Russian Federation, 
which would have demanded an immediate cessation of the use of force 
against former Yugoslavia and the urgent resumption of negotiations, failed 
to achieve the required majority.’ In fact it was overwhelmingly rejected 
having obtained only three votes in favour. Caught between competing 
veto-wielding permanent members the Council was dead-locked; it could 
neither authorize the use of force nor condemn it. In other words, this 
was precisely the type of situation foreseen by General Assembly resolution 
377A (V) of 3 November 1950, Uniting for Peace. Some non-permanent 
members of the Council briefly contemplated using this procedure in Febru- 
ary 1999 as a means of seeking a General Assembly recommendation for 
the use of force but decided against it fearing that the former Yugoslavia 
would use its strong Non-Aligned Movement connections either to delay or 
eventually defeat such a resolution, while permanent members such as the 
Untied States did not wish to see the Uniting for Peace precedent revived. 
The NATO action of 24 March had placed the Secretary-General in 
a very difficult position. He had personally appeared to be staking out a 
pro-interventionist position in his Ditchley speech and in his more recent 
press statements but the United Nations had been a bystander in this crisis. 
Now inevitably the matter had been brought to the Security Council and 
all of his concerns as to the credibility of the Council and the need to 
legitimize intervention were exposed. In a statement issued on 24 March 
on the military action against Yugoslavia he did not cloak himself in the 
Charter but neither did he turn away from it. In a two-paragraph statement 
he made two points which could or could not be read as contradictory: it 
was tragic that diplomacy had failed ‘but there are times when the use of 
force may be legitimate in the pursuit of peace’; and ‘under the Charter the 
Security Council has primary responsibility for maintaining international 
peace and security... Therefore the Council should be involved in any 
decision to resort to the use of force’. In fact the statement masked the 
emergence of very deep divisions within the Secretariat between those 
who as one commentator has said ‘could not view international law as the 
summum bonum’ and those who viewed with alarm what they saw as an 


8 Security Council Document $/1999/322. 
° Security Council Document S/1999/328. 
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undermining of the Charter principles and the Charter system of collective 
security, !° 

The first group consisted mainly of the advisers in the immediate prox- 
imity of the Secretary-General including his Chief of Staff, his American 
political adviser and the speech-writers. They were motivated by a strong 
beliefin humanitarian intervention as a moral imperative, a desire to apply 
what they considered to be the lessons learned of Bosnia and Rwanda and 
a ‘modernizing’ approach to the Charter whose principles and procedures 
as they saw it should not be allowed to constrain doing what was right 
rather than refraining from action because of a legalistic approach to the 
Charter. As a group it was, at least at this point in time, pro-American and 
pro-NATO. 

The second group was composed of the senior officials of the depart- 
ments of political and legal affairs. For these officials, NATO's actions in 
regard to Kosovo constituted a serious threat to the Organization. Quite 
suddenly, fundamental principles such as respect for sovereignty, territo- 
rial integrity and non-use of force were cast in doubt. The very fabric of 
the organized international society appeared to be dissolving. It was par- 
ticularly worrisome that the decision to use force without seeking United 
Nations authorization had been carried out so overtly and that among 
the Member States most politically and militarily engaged were those who 
historically had most consistently upheld the principles of the Charter and 
the importance of the authority of the United Nations as the foundation 
of the collective security system. If the primary responsibility of the Secu- 
rity Council could be by-passed with such ease and if Charter principles 
could be ignored when convenient, what was the United Nations for? For 
this group, the NATO bombing represented a failure of diplomacy and 
a threat to multilateralism and collective action. It demonstrated that for 
those states who held power—absolute power or substantial power—in 
NATO the Charter could be used for their own purposes. It was used when 
they needed it and ignored when they did not. 

Obviously the differences of opinion between the two groups were 
about humanitarian intervention but in reality the difference concerned 
a larger issue, the nature and role of the Organization as the Millennium 
approached. The first group believed that the Charter was a straight jacket 
that required modernization; the second group viewed the Charter as a 


10 J. Traub, The Best of Intentions, Kofi Annan and the UN in the Era of American World Power, New 
York: Farrar, Straus and Giroux (2006), 97. 
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living instrument that had demonstrated a remarkable flexibility and adapt- 
ability over the years. The problem lay not in the principles of the Charter 
or its collective security mechanisms but rather in the manner in which they 
were implemented. Commentators have depicted the clash of viewpoints 
variously as an internal Secretariat battle between so-called modernists 
and traditionalists or a battle for the voice of the Secretary-General. These 
descriptions are overly melodramatic. Kofi Annan famously liked to hear 
all sides of every argument and he rarely made his own views clear until 
the time came to decide. What is clear is that while fully recognizing the 
importance of the Charter and its fundamental principles he also gen- 
uinely wished to see the Organization play to its full potential in protecting 
the human rights of individuals in situations of armed conflict whether 
international or civil. Striking just the right note in such situations in an_ 
Organization of so many competing interests and values was no easy task 
but he was determined to put this at the forefront of his agenda. 

The unease among Secretariat officials deepened, as the NATO bomb- 
ing campaign which had initially been expected to be of short duration 
took on all the characteristics of a war of attrition. Civilian installations 
such as the bridges across the Danube were destroyed, many civilians 
were killed or injured and questions began to surface as to the means and 
methods of warfare and the lack of proportionality in the use of force. As 
these events unfolded in plain sight and as the Organization with primary 
responsibility for the maintenance of international peace and security man- 
ifestly was responsible for neither peace nor security, the pressures on the 
Secretary-General for an authoritative and comprehensive statement on 
humanitarian intervention increased. The occasion for such an address 
presented itself at The Hague on 18 May 1999 during the Centennial 
commemoration of the first International Peace Conference. This time the 
speech was subjected to the full inter-departmental consultation process. !! 

The Hague meeting took place while war was being waged a short 
distance away. It was impossible for those present to ignore the exquisite 
irony of the occasion. In terms of the evolution of the Secretary-General’s 
reflections on humanitarian intervention the Hague speech represented a 
half-way stage between the Ditchley statement and an address that would 
be made several months later to the General Assembly. While events on the 
ground had borne out the fears of the Secretary-General that the United 


'' The full text of this address was initially issued as a Press Release in Document 
SG/SM/6997. It was subsequently reproduced in a pamphlet published by the Depart- 
ment of Public Information entitled ‘The Question of Intervention’, Sales No. E.00.1.2. 
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Nations was being marginalized by the actions of NA lO, the possible 
solutions to the dilemma facing the international community were nowhere 
in evidence. After much internal debate the decision was taken to focus the 
speech on the importance of maintaining the role of the Security Council 
while stating the nature of the challenge it faced. 

The main platform of the Secretary-General’s speech was that a renewal 
of the effectiveness and relevance of the Security Council was a corner- 
stone in protecting and preserving the legal regime of the Charter. It was, 
therefore, a cause for concern that on so many matters—sanctions, coop- 
eration in disarmament and non-proliferation, implementing rama of 
the ad hoc tribunals—the Council had been disregarded. Kosovo has cast 
into sharp relief the fact that Member States and regional organizations 
sometimes take enforcement action without Security Council authorisa- 
tion’. Such marginalization of the Council was regretable. The inability 
of the Security Council in the case of Kosovo to unify two equally com- 
pelling interests—its primary responsibility for the maintenance of ne 
and the legitimacy of using force in pursuit of peace and the pesiigiad ) 
human rights—was a source of great danger. It was clear that ‘Unless “el 
Security Council is restored to its pre-eminent position as the sole ae 
legitimacy on the use of force, we are on a dangerous path to anarchy ; i 
closed by asserting that the core challenge of the Security Council and the 
United Nations was ‘to unite behind the principle that massive and system- 
atic violations of human rights conducted against an entire people cannot 
be allowed to stand’. The choice should not be between Council unity and 
inaction in the face of genocide as in Rwanda, and Council division and 
regional action as in Kosovo." tiie ; 

On 6 May 1999 the G-8 Foreign Ministers meeting in Bonn had ni 
general principles on the political solution to the Kosovo crisis and ac 
instructed their Political Directors to prepare elements ofa Security Council 
resolution. In due course this became resolution 1244.'% In early June the 
annual Security Council retreat, which brought together the members “4 
the Security Council and senior officials of the Secretariat for an informa n 
off the record discussion of issues concerning the work of the Council, 
devoted a fair amount of time to the questions raised by NATO's actions - 
regard to Kosovo. Differing views were expressed regarding the Charter’s 
relevance in relation to intra-state rather than inter-state conflicts and it 
was acknowledged that there were contradictions between the demands 
of sovereignty and those of human rights. However there was a general 


2 Tbid. '8 Security Council resolution 1244 (1999). 
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recognition that it was not realistic to address these contradictions through 
Charter amendment. 

Among Secretariat officials there was a sense that NATO’s actions had 
crossed some invisible threshold and that the post-World War II secu- 
rity architecture had begun to disintegrate. This was seen as an alarming 
development since there was no obvious means of redressing the problem 
politically or procedurally. It was true that there had been similar crises 
of confidence in the past, for example Secretary-General Perez de Cuellar 
in his first annual report had stated that the world was perilously close 
to a ‘a new international anarchy’, but this particular crisis seemed to be 
qualitatively different. There was a growing sense in the Secretariat that 
the Secretary-General, who had already signalled in two major speeches 
and numerous statements that he was interested in the evolving doctrine of 
humanitarian intervention, should use the authority of his office to encour- 
age a debate among Member States and the wider public. 

Until this point the Secretary-General’s speeches and statements on the 
subject had been drafted by his senior advisers in the Executive Office 
of the Secretary-General, or by the speechwriters, and scrutinized by an 
informal network of senior officials in the departments of political and 
legal affairs. The main instrument of communication was electronic mail 
which had become the standard in all large international institutions. 
E-mail messaging is an ideal form of communication within small groups of 
individuals whose normally harried working day creates few opportunities 
for calm reflection. But it also creates a false sense of genuine dialogue and 
discussion. ‘The time had come to create a more systematic framework for 
the discussion of what had clearly become an issue of some importance 

for the future of the Organization. At the suggestion of one of his closest 
political advisers, the Secretary-General agreed to the establishment of an 
ad hoc panel that was given the rather cumbersome and somewhat confus- 
ing title of Working Group on Post-Cold War Security Framework. This 
Working Group was not exactly clandestine but neither was its existence 
widely known within the United Nations. Furthermore its composition, 
unlike most Secretariat working groups, was ad hominem and most unusu- 
ally consisted of both United Nations officials and outside specialists in 
law and politics. Independent experts sat alongside United Nations offi- 
cials of varying rank and departments and offices who represented all sides 
of the Kosovo debate. The terms of reference of the Group were quite 
broad, there was no fixed agenda and no fixed composition. The Group 
rapidly evolved into a principal channel of ideas that would be fed into 
the Secretary-General’s communications team and form the basis for the 
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Secretary-General’s major policy speeches on peace and security. pnts 
meeting of the Group took place on 10 June 1999 which by a coin 
cidence was the date on which the Security Council adopted 1244 on 
parece to be expected from such a heterogeneous group there were 
strongly held and very divergent positions on the Kosovo sneha ie 
For some it was a clear breach of international law and a violation o 
fundamental Charter principles; for others it was the triumph of onheoke 
over legal formalism. If the law was an ass It “cog be jamin ae 
changed. Opinions as to the impact of NATO s action on the o e 
Nations as an organization also diverged widely. For some it was the i 
step towards the disintegration of the collective security system that : 
been in place for better or worse for more than fifty years and a porten 
of a complete marginalization of the United Nations; for others it — 
necessary shock to the system which had failed to accommodate itse - 
the challenges imposed by an increased awareness of the importance o 
rey sect side of the argument was taken there was no avoiding rh 
existential questions that lurked like the elephant in the room. ‘Two sone s, 
both by senior officials, convey the sense of the fragility of the ened ‘ni 
at that particular moment that was deeply felt by many of the ecretariat. 
For one official ‘the question for the United Nations is whether it owes its 
existence to fundamental principles in common to all (i.e., the nerd 
or was just tolerated while there was a division in power during the | “a 
War’. For a second official ‘A central question to be asked is what es e 
Secretary-General for? The Charter is his Bible. If an ~ takes place 
that violates the Charter, how can he now stand up for it? If he see 
accepting the idea that the Charter does not matter, he is ne si s 
own foundation’. This latter remark was a thinly disguised criticism o 
Secretary-General’s press statement on 24 March 1999 which many in the 
ill-advised. 
ao wo members of the Group, whatever their persuasion, the 
existence of the Organization and its Charter were inextricably linked. 
The reality was that as an organization of sovereign states with an ae 
governmental decision-making process it was not possible to bring a out 
substantial change through Charter amendment. ‘To effect change it was 
necessary to affect the behaviour of states in the way in which they m4) 
preted the Charter. The Secretary-General could use the authority of his 
office to influence state behaviour in two ways: by opening a dialogue 
with Member States and encouraging them to examine their rights and 
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responsibilities under the Charter; and by taking his case to the public at 
large especially in countries of the South where information was not yet 
wholly dominated by the conglomerate media. The first task of the Group 
was, therefore, to contribute to the articulation of a clear and considered 
statement on intervention by the Secretary-General which he had agreed 
to make as his opening address to the 54th General Assembly. 

A paper on legal aspects of the reconciliation of the demands for human- 
itarian intervention with the demands of sovereignty was prepared. The 
purpose of this paper was not to make an argument for or against human- 
itarian intervention but rather to provide the Working Group and the 
Secretary-General with as objective an assessment as possible of the law 
and the practice. 

The starting point inevitably was the United Nations Charter and the 
principles concerning use of force and non-interference in the internal 
affairs of States. One of the primary purposes, if not the primary purpose of 
the United Nations is to maintain international peace and security, and to 
that end to take collective measures of security. The Charter contained a 
prohibition against the use of force by providing that Member States shall 
refrain ‘from the threat or use of force against the territorial integrity or 
political independence of any state’. It also provided in Article 2(7) that 
nothing in the Charter authorized Member States to intervene in matters 
‘essentially within the domestic jurisdiction of any State’ unless through the 
application of enforcement measures under Chapter VII. 

‘The only two exceptions to the use of force in the Charter are individual 
or collective self defence against an armed attack (Article 51) and Security 
Council enforcement action under chapter VII. The prohibition on the 
use of force as contained in Article 2(4) had since 1945 been incorporated 
into various Conventions, General Assembly resolutions and had been 
re-affirmed by the International Court of Justice. 

A number of examples were cited: 


(i) The NATO treaty only authorized the use of force pursuant to 
Article 51 of the Charter (Art. 5 of the Treaty) and recognized the 
primary responsibility for international peace and security of the Secu- 
rity Council (Art. 7); 

(u) Under the 1969 Vienna Convention on the Law of Treaties the prohi- 
bition against the use of force in Art. 2(4) is accepted and recognized 
as a norm from which no derogation is permitted (jus cogens) and which 
can be modified only by a subsequent norm of general international 
law having the same peremptory character; 
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(iii) The prohibition on the use of force is re-aflirmed in “9 pee 
General Assembly instruments, the Declaration ceairesen es " nte 
national Law concerning Friendly Relations and pistons Te 
States (GA 2625 (XXV) and the Definition of Aggression ( 

(iv) He in its Nicaragua Judgement declared the ee _ 
use of force in Art. 2(4) to be customary international law an : ate 
that the use of force when not authorized by the Security ni was 
only permitted in cases of individual or collective self-defence. 


The overwhelming body of legal doctrine therefore considered the ewe 
ple of the non-use of force to be not only a principle of ar, = : 
customary international law but to be a peremptory norm os : ans 
could be no derogation. Thus where intervention occurs an _ in “e 
tion falls within the definition contained in Article 2(4) or, as de oe * 
puts it, constitutes ‘forcible or dictatorial interference by a state in the _. 
of another state calculated to impose certain conduct or consequenc - 

that other state’, then such action constitutes a violation of a peremptory 


; waite : tl 
rule of international law unless intervention is pursuant to a chapter V 


resolution. !° 


As to the use of force and humanitarian intervention in caine — 
national law recognized that when a state egregiously sagen : 2 ene 
rights of its citizens this ceases to be the sole concern of th % cae = 
justifies some form of response by the international community w “a 
“an interest in enforcing respect for basis human rights. ie ri “8 
for this argument comes inter alia veered International wi ag 
(ICJ) (Barcelona ‘Traction judgement).'” However, any > tia 
the use of force had to be based on a Chapter vil ae aed 
rity Council. For a humanitarian situation to justify the ae ro) ie a. 
chapter VII it had to constitute a threat to internationa sev recto 
rity, a determination to that effect by the Council ogee 9 pr one 
of Council authorization to use force. Indeed this had been the 


Somalia and Rwanda.” 


ivities 1 inst Na Jj nt of 
\4 Case concerning military and paramilitary activates and against Nicaragua, (ICJ judgme 


6). - 
3 Pi it ee A. Watts, Oppenheim’s International Law, 9th edition, Oxford: Oxford 


iversity Press (1992), Vol. I, 430, at para. 129. ' . 
19 peak jake Traction, Light and Power Go. Ltd. (Belgium y. Spain), Jadgement o 


5 February 1970) at paras. 32-3. 
'7 Security Council resolutions 794 (1992) and 929 (1994). 
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Nevertheless as the paper pointed out the practice did not always con- 
form to the law. For some time there had appeared to be an increasing 
propensity to use force for humanitarian purposes even though Security 
Council resolutions provided no express authorization. The United States, 
United Kingdom and France had intervened to establish safe havens for 
the Kurds and no-fly zones in northern Iraq, basing themselves in part on 
688 even though the resolution did not expressly authorize the use of force. 
The Economic Community of West African States (ECOWAS, the West 
African regional arrangement) had intervened in Liberia in 1990 prior to 
obtaining approval from the Council, and the United States and United 
Kingdom had conducted air strikes against Iraq in 1998 without Security 
Council authorization. 

Could NATO’s intervention in Kosovo without explicit Security Council 
approval be justified? Yugoslavia, in arguing against NATO’s action before 
the ICJ, had taken the position that it was in breach of Article 2(4) and that 
there was no evidence that a doctrine of humanitarian intervention that 
might justify such a violation of the Charter had developed into a rule of 
customary international law: the Charter incorporated no such right; there 

had been only a handful of cases of humanitarian intervention since 1945; 
and the scope for abusing such a right argued against its creation. The best 
that could be said for the notion of ‘humanitarian intervention’ was that it 
was ‘not unambiguously illegal’. 

On the other hand, the NATO countries justified the intervention by 
arguing that a number of Security Council resolutions (1160, 1199 and 
1203) provided an ‘unchallengeable basis for the armed intervention’ even 
though they clearly did not expressly authorize the use of force. Intervention 
in Kosovo was an obligation in order to prevent a humanitarian catastrophe 
caused by egregious human rights violations and to safeguard the rights 

of individuals, which had been recognized by the Security Council. As for 
the violation of Article 2(4) the rather Jesuitical argument had been put 
forward that the intervention was not in breach of that provision because it 
was not directed at the territorial integrity or independence of Yugoslavia. 

In his various statements on the subject prior to the establishment of the 
Working Group the Secretary-General had clearly aligned himself with the 
school of thought supported by many civil society organizations and some 
scholars that advocated intervention on the basis of an embryonic rule of 
humanitarian intervention in international law. The clearest expression of 
this view by the Secretary-General had been in a speech to the Human 
Rights Commission in Geneva in April 1999 in which he had stated that: 
‘Emerging slowly, but I believe surely, is an international norm against 
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the violent repression of minorities that will and must take Jaane 
over concerns of State sovereignty’.!" But this and similar statements were 
political appreciations not legal somone The law and the practice were 
8S supportive of such a conclusion. 
; yet ane while it was undeniable that the ney es ine 
rights had grown in importance in the 1990s—the decade . md ete 
among other things the creation of two ad hoc Tribunals and the es 
ment of an International Criminal Court—and that there was a growing 
awareness and recognition in international law of the right of se " 
take steps to obtain respect for human rights, there were na eeu 
pelling reasons why humanitarian intervention could not yet be desc 
as anorm let alone a rule of customary international law. The most en 
tant of these reasons was the prohibition on the use of force — saad 
which is a peremptory norm of international law. Any a eon 
vention, being an exception to a fundamental rule, had to be applied s oe 
that is to say in accordance with the Charter. This consideration wie ~ 
ably undermined the view that Security Council resolutions ae dents a 
implicit basis for intervention, an argument that had been advanced co . 
Untied States, the United Kingdom and others to justify eo 
Iraq and Kosovo. Express authorization for the use of force by the Security 
1 uired. 
ee re ee these constitutional and legal obstacles, there were other 
reasons why it was premature to speak of a norm of humanitarian a 
tion. There was no clear understanding among states of what ane ‘ 
threshold of gross and egregious breaches of human rights that wou sed , 
tify or provide a basis for intervention. Furthermore, the oo ceo 
humanitarian intervention would be carried out including th pre od 
for stopping the atrocities and restoring respect for human “ ts i oe 
been defined. Neither the United Nations presence in Somalia or ri 
nor the NATO intervention in Kosovo provided good examples of how 
humanitarian intervention should be implemented. we 
In conclusion, the paper noted that while it was difficult to reconci e the 
demands for humanitarian intervention with the demands of sovereignty 
without proceeding by way of the existing Charter requirements, atin 
of humanitarian intervention without Security Council authority . wl 
some measure of support from the international community had minicd 
more commonplace and in some instances received a posthumous mint 
tion by the Council. This led to the conclusion that even if it was prematu 


18 Press Release SG/SM/6949 of 7 April 1999. 
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to speak of a norm or even a doctrine, it could be seen as a defence or 
justification for an act that would otherwise be unlawful. 

While the paper’s main purpose was to provide an objective legal assess- 
ment, it also provided context for the all important strategic considerations 
underlying the Secretary-General’s speech. The paper had drawn atten- 
tion to the problem of content of any proposed norm, an issue that would 
have to be addressed if the ad hoc nature of interventions in practice was 
to escape criticism. The question therefore was whether the Secretary- 
General should use the occasion to merely harness the trend of the debate 


or go further and make concrete proposals as to the possible content of 


such a norm. 


‘Iwo significant supervening events added to the urgency and timeliness 
of the speech. With the adoption of 1244 the Kosovo problem, whatever 
one’s views on the legality of NATO’s intervention, had been brought back 
into the jurisdiction of the Security Council. The NATO states might not 
have thought it necessary to seek Council authorization for their action nor 
had they sought to legitimize their intervention through an appeal to the 
General Assembly, but as one member of the Working Group put it, having 
gone charging off under the NATO banner and done their thing they had 
then come back to the Council to pass a resolution dumping the debris on 
the United Nations. Resolution 1244 authorized a far-reaching NATO— 
UN military and civilian operation in Kosovo providing for international 
administration for which there was no precedent. 

The second significant event occurred in East Timor in the aftermath of 
a popular consultation overseen by the United Nations in which the Tim- 
orese overwhelmingly opted for independence from Indonesia. The large- 
scale violations of human rights carried out and orchestrated by Indonesian 
military and para-military units once again confronted the United Nations 
with the challenge of responding to a humanitarian crisis in a territory in 
which the State exercising sovereignty was manifestly unwilling or unable 
to correct. In this case, however, the United Nations machinery worked 
expeditiously, first in authorizing a military intervention under Australian 

leadership which, however reluctantly, was accepted by Indonesia and sub- 
sequently in authorizing a comprehensive civilian and military operation 
with very broad powers of governance to act as an interim administra- 
tion pending full independence for East Timor. The extent to which this 
outcome might have been influenced by the Kosovo crisis is unclear but 
the prospect of another humanitarian crisis unfolding unchecked in full 
view of an inert Security Council must surely have influenced Council 
members and interested governments. As far as the Secretary-General was 
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concerned, it was a priority to halt the violence and to ensure that the 
framework of the Charter be respected. A second unauthorized interven- 
tion in such a short period of time would have almost certainly raised 
further and damaging questions about the relevance of the Organization. 
As the Working Group’s initial discussion unfolded, it became clear en 
the speech would have to be finely balanced between the importance of the 
Charter and the primary role of the Security Council and the oe 
of the importance of upholding fundamental values of individual rights. s 
one commentator has put it ‘the uncomfortables increasingly carried the 
day’.!® Senior Secretariat political advisers from the South, in particular, 
were concerned that merely by identifying itself with this alleged right or 
obligation the United Nations risked being used to legitimize intervention 
ful country. 
me cece tiieean made his address at the opening of the nen 
Assembly on 20 September 1999.79 Aware that this topic was regarded wit : 
considerable suspicion by many Member States, the Secretary-Genera 
placed his remarks within a broad definition of humanitarian intervention 
to include a wide spectrum of action from the most pacific to the most 
coercive, emphasizing preventive diplomacy through the pacific dispute 
settlement mechanisms of Chapter VI of the Charter. The message here 
was that humanitarian intervention had many forms and that not all inter- 
ventions were of questionable motive. But this was merely prologue to 
the main message. Placing the problem of what he termed ‘the ew 
for human security and intervention’ in the broader context of the nee 
to adapt the United Nations to a world in which new actors, new atin 
sibilities and new possibilities for peace and progress were emerging, : 
put forward two propositions: firstly that state sovereignty which for a 
of the twentieth century had been regarded as the fundamental unit, the 
foundation of organized international society as enshrined in the United 
Nations Charter, was in its most basic sense being re-defined by the forces of 
elobalization and international cooperation, that “The ee is now widely 
ingiepetata to be the servant of the people, and not vice versa’; secondly, wi 
individual sovereignty, i.e., the human rights and fundamental freedoms Oo 
each and every individual has been enhanced bya renewed consciousness 
of the right of every individual to control his or her destiny. 


'9 J. Traub, Jbid., at p. 99. : 4 
a ae “ull text of this address is to be found in Document A/54/PV.4 of 20 September 


1999. 
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These parallel developments obliged the international community to 
think anew about how the United Nations responds to political, human 
rights and humanitarian crises, the means employed and the willingness to 
act. While genocide in Rwanda defined for a generation the consequences 
of inaction the conflict in Kosovo prompted important questions about 
the consequences of action in the absence of complete unity on the part 
of the international community. Kosovo demonstrated the dilemma of 
humanitarian intervention, the questionable legitimacy of an action taken 
without United Nations authorization on the one hand and the imperative 
of halting gross violations of human rights on the other, The inability of 
the United Nations to reconcile these two competing interests had resulted 
in the tragedy of Kosovo. : 

The Secretary-General flatly rejected the views of those who had 

declared the Charter to be outmoded and its collective security system 
irrelevant. In his view the Charter’s principles still defined the aspirations 
of people everywhere. Nothing in the Charter precluded a recognition that 
there are rights beyond borders. The source of the dilemma lay not in 
deficiencies in the Charter but in its application by States—more precisely 
applying its principles in an era when sovereignty and human rights had 
taken on new meanings in relation to one another. He concluded by affirm- 
ing that: ‘Just as we have learned that the world cannot stand aside when 
gross and systematic violations of human rights are taking place, so we have 
also learned that intervention must be based on legitimate and universal 
principles if it is to enjoy the sustained support of the world’s peoples. This 
developing international norm in favour of intervention. .. will no doubt 
continue to pose profound challenges to the international community. Any 
such evolution in our understanding of State sovereignty and individual 
sovereignty will, in some quarters, be met with distrust, skepticism, even 
hostility. But it is an evolution we should welcome’, 

Having in previous statements appeared to have staked out a radical 
position on intervention, the Secretary-General was not about to withdraw 
from that position but this address was more nuanced and more balanced. 
Gone was the rather tepid endorsement of the role of the Security Council 
in his 24 March press statement and the suggestion that unauthorized use 
of force may be legitimate in the pursuit of peace. In its place was a re- 
affirmation of the Charter and an appeal to Member States to apply its 
principles according to a new paradigm of individual sovereignty. And while 
he maintained the notion of a ‘developing’ norm in favour of intervention 
he made clear that such intervention ‘must be based on legitimate and 
universal principles’ if it was to enjoy support. In stating the need for 
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them he hoped to allay the suspicion of many countries ee 
Kosovo intervention as a form of neo-colonialism under sae ce rn 
euiding principles, humanitarian intervention would always e ope 
criticisms of dubious legality and unequal implementation. me 
The speech achieved its principal goal which was to ma eh 2h a 
nal and public debate; but the Hac enety sa o ft eke 
izati iews, largely along North—Sou ‘ | 
Me aN Wetking Group met for its post-Assembly ee ee 
Chairman noted that there had been strong reactions to an speec Bat 
that an analysis of the statements undertaken by the he : cei aie 
of his Department showed that out of forty states that had ta 4 al i Pg! 
position on intervention thirty-two had been negative and nh y a \ a 
tive. Importantly, among those overtly opposed or are ly a ‘ pie 
(wo permanent Members of the Council, China and set Pe a 
important first step had been taken and once the issn - sage 2 
would, he thought, be a role for the Secretary-Genera £5 jileals bean 
ing Group to work on guidelines around which a broad conse 
"ee the Secretary-General had decided that he had Be . ce mgs 
could by launching the debate. Described by one Ste ty ANY ae 
Group as a ‘norm entrepreneur’, the Secretary-General un ee a Pe 
further public involvement at this stage could be ari ae epeibona 
Working Group turned its attentions to other issues. At nite ae 
General Assembly, Canada announced that it would petal ish a v7 ream 
sion to study the issues raised by the Secretary-General S tae he 
bly address. ‘The Commission’s report entitled The Responst ality sss 
endorsed many of the Secretary-General’s ideas, but it = not vi 
that the principles of that report were incorporated in a Unite 


document.! 


21 The Secretary-General’s High Level Panel on Threats, Challenges a a i 
hat i i ‘ ing norm’ that there is a col- 
£ 2004 endorsed what it described as an “emerging i a 
save tescoeiaie to protect exercisable by the Security Council authorizing Bane 
niles ere as a last resort (at para. 203). The doctrine of perm ie a ‘ee 
i i 1 Assembly Resolution 5 Wor 
bsequently incorporated in the Genera 
Outlot onan 60/1 of 16 September 2005 (A/RES/ 60/1). 
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RESOLUTION 1160 (1998) 
The Security Council, 


Not; E vty 
oting with appreciation the statements of the Foreign Ministers of France 
’ 


re abages Italy, the Russian Federation, the United Kingdom of Great 
Len and Northern Ireland and the United States of America (the Con- 
act Group) of 9 and 25 March 1998 (S/1998/223 and S/1998/272) 

? 


including the proposal on a com i 
prehensive arms emb 
Republic of Yugoslavia, including Kosovo, iia. 


pga the decision of the Special Session of the Permanent Council 
of the Organization for Security and Cooperation in Europe (OSCE) of 11 
March 1998 (S/1998/246) hl 


g 


C ; , 
diaseier the use of excessive force by Serbian police forces against 
vilians and peaceful demonstrators i 
in Kosovo, as well as all act 
5 s of ter- 
rorism by the Kosovo Liberation Army or any other group or individual 


and all external su i ivity i 
pport for terrorist activity in Ko 1 i 
. . ay 
fal Sorbet ty vo, including finance, 


2 mi the declaration of 18 March 1998 by the President of the Republic 
of Serbia on the political process in Kosovo and Metohija (S/1998/250) 


b 


Noting al i i 
a8 g also the clear commitment of senior representatives of the Kosovar 
anian community to non-violence 
> 


Noti i 
ing that there has been some progress in implementing the actions 


indicated in the Contact Grou 
p statement of 9 M : 
that further progress is required, .e) arch 1998, but stressing 


Affirming the commitment of 
rming- all Member States to the i 
territorial integrity of the Federal Republic of Yugoslavia che 


Acting under Chapter VII of the Charter of the United Nations 
l ae upon the Federal Republic of Yugoslavia immediately to take 

eae necessary steps to achieve a political solution to the issue 
of Kosovo through dialogue and to implement the actions indicated 
in the Contact Group statements of 9 and 25 March 1998: 
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Calls also upon the Kosovar Albanian leadership to condemn all 
terrorist action, and emphasizes that all elements in the Kosovar 
Albanian community should pursue their goals by peaceful means 
only; 

Underlines that the way to defeat violence and terrorism in Kosovo 
is for the authorities in Belgrade to offer the Kosovar Albanian com- 
munity a genuine political process; 


Calls upon the authorities in Belgrade and the leadership of the Koso- 
var Albanian community urgently to enter without preconditions into 
a meaningful dialogue on political status issues, and notes the readi- 
ness of the Contact Group to facilitate such a dialogue; 


Agrees, without prejudging the outcome of that dialogue, with the pro- 
posal in the Contact Group statements of 9 and 25 March 1998 that 
the principles for a solution of the Kosovo problem should be based 
on the territorial integrity of the Federal Republic of Yugoslavia and 
should be in accordance with OSCE standards, including those set 
out in the Helsinki Final Act of the Conference on Security and Coop- 
eration in Europe of 1975, and the Charter of the United Nations, and 
that such a solution must also take into account the rights of the Koso- 
var Albanians and all who live in Kosovo, and expresses its support for 
an enhanced status for Kosovo which would include a substantially 
greater degree of autonomy and meaningful self-administration; 


Welcomes the signature on 23 March 1998 of an agreement on mea- 
sures to implement the 1996 Education Agreement, calls upon all par- 
ties to ensure that its implementation proceeds smoothly and without 
delay according to the agreed timetable and expresses its readiness to 
consider measures if either party blocks implementation; 


Expresses its support for the efforts of the OSCE for a peaceful res- 
olution of the crisis in Kosovo, including through the Personal Rep- 
resentative of the Chairman-in-Office for the Federal Republic of 
Yugoslavia, who is also the Special Representative of the European 
Union, and the return of the OSCE long-term missions; 


Decides that all States shall, for the purposes of fostering peace and 
stability in Kosovo, prevent the sale or supply to the Federal Repub- 
lic of Yugoslavia, including Kosovo, by their nationals or from their 
territories or using their flag vessels and aircraft, of arms and related 
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aes of all types, such as weapons and ammunition, military vehi- 
das ech : : : 

and equipment and spare parts for the aforementioned, and shall 
prevent arming and training for terrorist activities there; 


Decides to establish, in accordance with rule 28 of its provisional 
rules of procedure, a committee of the Security Council, consisting 
of all the members of the Council, to undertake the following tasks 


and to report on its work to the Council with its observations and 
recommendations: 


to seek from a States information regarding the action taken by them 
concerning the effective implementation ibitions 1 

; of the prohibitions imposed. 
by this resolution; i . 
to consider any information brought to its attention by any State 
concerning violations of the prohibitions imposed by this resolution 
and to recommend appropriate measures in response thereto; 


to make periodic reports to the Security Council on information sub- 


mitted to it regarding alleged violati ibiti 
ged violations of the prohibitions i 
by this resolution; ; a 
to promulgate such guidelines as may be necessary to facilitate the 
implementation of the prohibitions imposed by this resolution; 

. . ‘ 
examine the reports submitted pursuant to paragraph 12 below; 

ed 


Calls upon all States and all international and regional organizations 
to act strictly in conformity with this resolution, notwithstanding the 
existence of any rights granted or obligations conferred or impel 
by any international agreement or of any contract entered into or 
any license or permit granted prior to the entry into force of the 
prohibitions imposed by this resolution, and stresses in this context 
the importance of continuing implementation of the Agreement on 
Subregional Arms Control signed in Florence on 14 June 1996; 


Seen the Secretary-General to provide all necessary assistance to 
the committee established by paragraph 9 above and to make the 
necessary arrangements in the Secretariat for this purpose; 

> 


Requests States to report to the committee established by paragraph 
; above within 30 days of adoption of this resolution on the steps they 
ave taken to give effect to the prohibitions imposed by this resolution; 


Invites the OSCE to keep the Secretary-General informed on the 


situation in Kosovo and on meas i 
ures taken by that organization i 
this regard; : ; -— 


yi 


15 
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Requests the Secretary-General to keep the Council regularly 
informed and to report on the situation in Kosovo and the implemen- 
tation of this resolution no later than 30 days following the adoption 
of this resolution and every 30 days thereafter, 


Further requests that the Secretary-General, in consultation with 
appropriate regional organizations, include in his first report rec- 
ommendations for the establishment of a comprehensive regime to 
monitor the implementation of the prohibitions imposed by this res- 
olution, and calls upon all States, in particular neighbouring States, 
to extend full cooperation in this regard; 


Decides to review the situation on the basis of the reports of the 
Secretary-General, which will take into account the assessments of, 
inter alia, the Contact Group, the OSCE and the European Union, 
and decides also to reconsider the prohibitions imposed by this res- 
olution, including action to terminate them, following receipt of the 
assessment of the Secretary-General that the Government of the Fed- 
eral Republic of Yugoslavia, cooperating in a constructive manner 
with the Contact Group, have: 


begun a substantive dialogue in accordance with paragraph 4 above, 
including the participation of an outside representative or represen- 
tatives, unless any failure to do so is not because of the position of the 
Federal Republic of Yugoslavia or Serbian authorities; 

withdrawn the special police units and ceased action by the security 
forces affecting the civilian population; 

allowed access to Kosovo by humanitarian organizations as well as 
representatives of Contact Group and other embassies, 

accepted a mission by the Personal Representative of the OSCE 
Chairman-in-Office for the Federal Republic of Yugoslavia that would 
include a new and specific mandate for addressing the problems in 
Kosovo, as well as the return of the OSCE long-term missions; 
facilitated a mission to Kosovo by the United Nations High Commis- 
sioner for Human Rights; 


Urges the Office of the Prosecutor of the International Tribunal 
established pursuant to resolution 827 (1993) of 25 May 1993 to 
begin gathering information related to the violence in Kosovo that 
may fall within its jurisdiction, and notes that the authorities of the 
Federal Republic of Yugoslavia have an obligation to cooperate with 
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the ‘Tribunal and that the Contact Group countries will make available 
to the ‘Tribunal substantiated relevant information in their possession; 
sac ’ 


18 Affirms that concrete progress to resolve the serious political and 
human rights issues in Kosovo will improve the international position 
of the Federal Republic of Yugoslavia and prospects for normalization 


of its international relationships and full participation in international 
institutions; 


19 Emphasizes that failure to make constructive progress towards the 


peaceful resolution of the situation in Kosovo will lead to the consid- 
eration of additional measures; 


20 Decides to remain seized of the matter. 


RESOLUTION 1199 (1998) 
The Security Council, 
Recalling its resolution 1160 (1998) of 31 March 1998, 


Having considered the reports of the Secretary-General pursuant to that 


resolution, and in particular his report of 4 September 1998 (S/1998/834 
and Add. 1), 


Noting with appreciation the statement of the Foreign Ministers of France 
Germany, Italy, the Russian Federation, the United Kingdom of Greg 
Britain and Northern Ireland and the United States of America (the Con- 
tact Group) of 12 June 1998 at the conclusion of the Contact Group’s 
meeting with the Foreign Ministers of Canada and Japan (S/1998/567 
annex), and the further statement of the Contact Group made in Bonn all 
8 July 1998 (S/1998/657), 


Noting also with appreciation the joint statement by the Presidents of the 


Russian Federation and the Federal Republi i 
public of Yugoslavia of 16 
pence goslavia of 16 June 1998 


Noting further the communication by the Prosecutor of the International 
‘Tribunal for the Former Yugoslavia to the Contact Group on 7 July 1998 
expressing the view that the situation in Kosovo represents an armed com 
flict within the terms of the mandate of the Tribunal, 


Gravely concerned at the recent intense fighting in Kosovo and in particular 
the excessive and indiscriminate use of force by Serbian security forces and 
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the Yugoslav Army which have resulted in numerous civilian casualties 
and, according to the estimate of the Secretary-General, the displacement 
of over 230,000 persons from their homes, 


Deeply concerned by the flow of refugees into northern Albania, Bosnia 
and Herzegovina and other European countries as a result of the use of 
force in Kosovo, as well as by the increasing numbers of displaced persons 
within Kosovo, and other parts of the Federal Republic of Yugoslavia, up 
to 50,000 of whom the United Nations High Commissioner for Refugees 
has estimated are without shelter and other basic necessities, 


Reaffirming the right of all refugees and displaced persons to return to their 
homes in safety, and underlining the responsibility of the Federal Republic 
of Yugoslavia for creating the conditions which allow them to do so, 


Condemning all acts of violence by any party, as well as terrorism in pursuit 
of political goals by any group or individual, and all external support 
for such activities in Kosovo, including the supply of arms and training 
for terrorist activities in Kosovo and expressing concern at the reports of 
continuing violations of the prohibitions imposed by resolution | 160 (1998), 


Deeply concerned by the rapid deterioration in the humanitarian situation 
throughout Kosovo, alarmed at the impending humanitarian catastrophe 
as described in the report of the Secretary-General, and emphasizing the 
need to prevent this from happening, 


Deeply concerned also by reports of increasing violations of human rights 
and of international humanitarian law, and emphasizing the need to ensure 
that the rights of all inhabitants of Kosovo are respected, 


Reaffirming the objectives of resolution 1160 (1998), in which the Council 
expressed support for a peaceful resolution of the Kosovo problem which 
would include an enhanced status for Kosovo, a substantially greater degree 
of autonomy, and meaningful self-administration, 


Reaffirming also the commitment of all Member States to the sovereignty 
and territorial integrity of the Federal Republic of Yugoslavia, 


Affirming that the deterioration of the situation in Kosovo, Federal Repub- 
lic of Yugoslavia, constitutes a threat to peace and security in the region, 


Acting under Chapter VII of the Charter of the United Nations, 


1 Demands that all parties, groups and individuals immediately cease 
hostilities and maintain a ceasefire in Kosovo, Federal Republic of 
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Yugoslavia, which would enhance the prospects for a meaningful dia- 
logue between the authorities of the Federal Republic of Yugoslavia 
and the Kosovo Albanian leadership and reduce the risks of a human= 
itarian catastrophe; 


Demands also that the authorities of the Federal Republic of 


Yugoslavia and the Kosovo Albanian leadership take immediate steps 


to improve the humanitarian situation and to avert the impending 
humanitarian catastrophe; 


Calls upon the authorities in the Federal Republic of Yugoslavia and 
the Kosovo Albanian leadership to enter immediately into a mean- 
ingful dialogue without preconditions and with international involve- 
ment, and to a clear timetable, leading to an end of the crisis and to 
a negotiated political solution to the issue of Kosovo, and welcomes 
the current efforts aimed at facilitating such a dialogue; 


Demands further that the Federal Republic of Yugoslavia, in addition 
to the measures called for under resolution 1160 (1998), implement 
immediately the following concrete measures towards achieving a 
political solution to the situation in Kosovo as contained in the Con- 
tact Group statement of 12 June 1998: 


cease all action by the security forces affecting the civilian popu- 
lation and order the withdrawal of security units used for civilian 
repression; 

enable effective and continuous international monitoring in Kosovo 
by the European Community Monitoring Mission and diplomatic 
missions accredited to the Federal Republic of Yugoslavia, includ- 
ing access and complete freedom of movement of such monitors to, 
from and within Kosovo unimpeded by government authorities, and 
expeditious issuance of appropriate travel documents to international 
personnel contributing to the monitoring; 

facilitate, in agreement with the UNHCR and the International Com- 
mittee of the Red Cross (ICRC), the safe return of refugees and dis- 
placed persons to their homes and allow free and unimpeded access 
for humanitarian organizations and supplies to Kosovo; 

make rapid progress to a clear timetable, in the dialogue referred to 
in paragraph 3 with the Kosovo Albanian community called for in 
resolution 1160 (1998), with the aim of agreeing confidence-building 
measures and finding a political solution to the problems of Kosovo; 
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Notes, in this connection, the commitments of the President of the 
Federal Republic of Yugoslavia, in his joint statement with the Presi- 
dent of the Russian Federation of 16 June 1998: 


to resolve existing problems by political means on the basis of equality 
for all citizens and ethnic communities in Kosovo; 
not to carry out any repressive actions against the peaceful population; 
to provide full freedom of movement for and ensure that there will 
be no restrictions on representatives of foreign States and interna- 
tional institutions accredited to the Federal Republic of Yugoslavia 
monitoring the situation in Kosovo; a. 

to ensure full and unimpeded access for humanitarian organizations, 
the IGRC and the UNHCR, and delivery of humanitarian supplies; 
to facilitate the unimpeded return of refugees and displaced persons 
under programmes agreed with the UNHCR and the ICRC, provid- 
ing State aid for the reconstruction of destroyed homes, 


and calls for the full implementation of these commitments; 


6 


10 


Insists that the Kosovo Albanian leadership condemn all terrorist 
action, and emphasizes that all elements in the Kosovo Albanian 
community should pursue their goals by peaceful means only; 


Recalls the obligations of all States to implement fully the prohibitions 
imposed by resolution 1160 (1998); 


Endorses the steps taken to establish effective international monitor- 
ing of the situation in Kosovo, and in this connection welcomes the 
establishment of the Kosovo Diplomatic Observer Mission; 


Urges States and international organizations represented in the Fed- 
eral Republic of Yugoslavia to make available personnel to fulfil the 
responsibility of carrying out effective and continuous international 
monitoring in Kosovo until the objectives of this resolution and those 
of resolution 1160 (1998) are achieved; 


Reminds the Federal Republic of Yugoslavia that it has the primary 
responsibility for the security of all diplomatic personnel accredited 
to the Federal Republic of Yugoslavia as well as the safety and security 
of all international and non-governmental humanitarian personnel 
in the Federal Republic of Yugoslavia and calls upon the authorities 
of the Federal Republic of Yugoslavia and all others concerned in the 
Federal Republic of Yugoslavia to take all appropriate steps to ensure 
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that monitoring personnel performing functions under this resolution 
are not subject to the threat or use of force or interference of any kind; 


11 Requests States to pursue all means consistent with their domestic 
legislation and relevant international law to prevent funds collected 
on their territory being used to contravene resolution 1160 (1998); 

12 Calls upon Member States and others concerned to provide adequate 
resources for humanitarian assistance in the region and to respond 
promptly and generously to the United Nations Consolidated Inter- 
Agency Appeal for Humanitarian Assistance Related to the Kosovo 
Crisis; 

13 Calls upon the authorities of the Federal Republic of Yugoslavia, the 
leaders of the Kosovo Albanian community and all others concerned 
to cooperate fully with the Prosecutor of the International Tribunal 
for the Former Yugoslavia in the investigation of possible violations 
within the jurisdiction of the Tribunal; 


14 Underlines also the need for the authorities of the Federal Republic of 
Yugoslavia to bring to justice those members of the security forces who 


have been involved in the mistreatment of civilians and the deliberate 
destruction of property; 


15 Requests the Secretary-General to provide regular reports to the 
Council as necessary on his assessment of compliance with this reso- 
lution by the authorities of the Federal Republic of Yugoslavia and all 
elements in the Kosovo Albanian community, including through his 
regular reports on compliance with resolution 1160 (1998); 


16 Decides, should the concrete measures demanded in this resolution 
and resolution 1160 (1998) not be taken, to consider further action 


and additional measures to maintain or restore peace and stability in 
the region; 


17 Decides to remain seized of the matter. 


RESOLUTION 1203 (1998) 
The Security Council, 


Recalling its resolutions 1160 (1998) of 31 March 1998 and 1199 (1998) of 
23 September 1998, and the importance of the peaceful resolution of the 
problem of Kosovo, Federal Republic of Yugoslavia, 
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Having considered the reports of the Secretary-General pursuant to those 
resolutions, in particular his report of 5 October 1998 (S/1998/912), 


Welcoming the agreement signed in Belgrade on 16 October 1998 by the 
Minister of Foreign Affairs of the Federal Republic of Yugoslavia and the 
Chairman-in-Office of the Organization for Security and Cooperation in 
Europe (OSCE) providing for the OSCE to establish a verification mission 
in Kosovo (S/1998/978), including the undertaking of the Federal Republic 
of Yugoslavia to comply with resolutions 1160 (1998) and 1199 (1998), 


Welcoming also the agreement signed in Belgrade on 15 October 1998 
by the Chief of General Staff of the Federal Republic of Yugoslavia and 
the Supreme Allied Commander, Europe, of the North Atlantic ‘Treaty 
Organization (NATO) providing for the establishment of an air verification 
mission over Kosovo (S/1998/991, annex), complementing the OSCE 
Verification Mission, 


Welcoming also the decision of the Permanent Council of the OSCE of 15 
October 1998 (S/1998/959, annex), 


Welcoming the decision of the Secretary-General to send a mission to the 
Federal Republic of Yugoslavia to establish a first-hand capacity to assess 
developments on the ground in Kosovo, 


Reaffirming that, under the Charter of the United Nations, primary respon- 
sibility for the maintenance of international peace and security is conferred 
on the Security Council, 


Recalling the objectives of resolution 1160 (1998), in which the Council 
expressed support for a peaceful resolution of the Kosovo problem which 
would include an enhanced status for Kosovo, a substantially greater degree 
of autonomy, and meaningful self-administration, 


Condemning all acts of violence by any party, as well as terrorism in pursuit 
of political goals by any group or individual, and all external support for 
such activities in Kosovo, including the supply of arms and training for 
terrorist activities in Kosovo, and expressing concern at the reports of 
continuing violations of the prohibitions imposed by resolution | 160 (1998), 


Deeply concerned at the recent closure by the authorities of the Federal 
Republic of Yugoslavia of independent media outlets in the Federal Repub- 
lic of Yugoslavia, and emphasizing the need for these to be allowed freely 
to resume their operations, 
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Deeply alarmed and concerned at the continuing grave humanitarian 
soit throughout Kosovo and the impending humanitarian catastrophe, 
and re-emphasizing the need to prevent this from happening, 


Stressing the importance of proper coordination of humanitarian initiatives 
undertaken by States, the United Nations High Commissioner for Refugees 
and international organizations in Kosovo, 


Emphasizing the need to ensure the safety and security of members of 


the Verification Mission in Kosovo and the Air Verification Mission over 
Kosovo, 


Reaffirming the commitment of all Member States to the sovereignty and 
territorial integrity of the Federal Republic of Yugoslavia, 


Affirming that the unresolved situation in Kosovo, Federal Republic of 


Yugoslavia, constitutes a continuing threat to peace and security in the 
region, 


Acting under Chapter VII of the Charter of the United Nations, 


| Endorses and supports the agreements signed in Belgrade on 16 
October 1998 between the Federal Republic of Yugoslavia and the 
OSCE, and on 15 October 1998 between the Federal Republic of 
Yugoslavia and NATO, concerning the verification of compliance by 
the Federal Republic of Yugoslavia and all others concerned in Kosovo 
with the requirements of its resolution 1199 (1998), and demands the 


full and prompt implementation of these agreements by the Federal 
Republic of Yugoslavia; 


2 Notes the endorsement by the Government of Serbia of the accord 
reached by the President of the Federal Republic of Yugoslavia 
and the United States Special Envoy (S/1998/953, annex), and 
the public commitment of the Federal Republic of Binchedlaahic to 
complete negotiations on a framework for a political settlement by 


2 November 1998, and calls for the full implementation of these 
commitments; 


3 Demands that the Federal Republic of Yugoslavia comply fully and 
swiftly with resolutions 1160 (1998) and 1199 (1998) and cooperate 
fully with the OSCE Verification Mission in Kosovo and the NATO 
Air Verification Mission over Kosovo according to the terms of the 
agreements referred to in paragraph | above; 
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Demands also that the Kosovo Albanian leadership and all other 
elements of the Kosovo Albanian community comply fully and swilily 
with resolutions 1 160 (1998) and 1199 (1998) and cooperate fully with 
the OSCE Verification Mission in Kosovo; 


Stresses the urgent need for the authorities in the Federal Republic of 
Yugoslavia and the Kosovo Albanian leadership to enter immediately 
into a meaningful dialogue without preconditions and with interna- 
tional involvement, and to a clear timetable, leading to an end of the 
crisis and to a negotiated political solution to the issue of Kosovo; 


Demands that the authorities of the Federal Republic of Yugoslavia, 
the Kosovo Albanian leadership and all others concerned respect the 
freedom of movement of the OSCE Verification Mission and other 
international personnel, 


Urges States and international organizations to make available per- 
sonnel to the OSCE Verification Mission in Kosovo; 


Reminds the Federal Republic of Yugoslavia that it has the primary 
responsibility for the safety and security of all diplomatic personnel 
accredited to the Federal Republic of Yugoslavia, including members 
of the OSCE Verification Mission, as well as the safety and security 
of all international and non-governmental humanitarian personnel 
in the Federal Republic of Yugoslavia, and calls upon the authori- 
ties of the Federal Republic of Yugoslavia, and all others concerned 
throughout the Federal Republic of Yugoslavia including the Kosovo 
Albanian leadership, to take all appropriate steps to ensure that per- 
sonnel performing functions under this resolution and the agreements 
referred to in paragraph | above are not subject to the threat or use 
of force or interference of any kind; 


Welcomes in this context the commitment of the Federal Republic 
of Yugoslavia to guarantee the safety and security of the Verification 
Missions as contained in the agreements referred to in paragraph 
1 above, notes that, to this end, the OSCE is considering arrange- 
ments to be implemented in cooperation with other organizations, 
and affirms that, in the event of an emergency, action may be needed 
to ensure their safety and freedom of movement as envisaged in the 
agreements referred to in paragraph | above; 


Insists that the Kosovo Albanian leadership condemn all terrorist 
actions, demands that such actions cease immediately and emphasizes 
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that all elements in the Kosovo Albanian community should pursue 
their goals by peaceful means only; 


11 Demands immediate action from the authorities of the Federal 
Republic of Yugoslavia and the Kosovo Albanian leadership to coop- 
erate with international efforts to improve the humanitarian situation 
and to avert the impending humanitarian catastrophe; 


12 Reaffirms the right of all refugees and displaced persons to return to 
their homes in safety, and underlines the responsibility of the Federal 


Republic of Yugoslavia for creating the conditions which allow them 
to do so; 


13 Urges Member States and others concerned to provide adequate 
resources for humanitarian assistance in the region and to respond 
promptly and generously to the United Nations Consolidated Inter- 
Agency Appeal for Humanitarian Assistance Related to the Kosovo 
crisis; 

14 Calls for prompt and complete investigation, including international 
supervision and participation, of all atrocities committed against civil- 
ians and full cooperation with the International Tribunal for the for- 


mer Yugoslavia, including compliance with its orders, requests for 
information and investigations; 


15 Decides that the prohibitions imposed by paragraph 8 of resolution 
1160 (1998) shall not apply to relevant equipment for the sole use of 
the Verification Missions in accordance with the agreements referred 
to in paragraph | above; 


16 Requests the Secretary-General, acting in consultation with the par- 
ties concerned with the agreements referred to in paragraph 1 above, 


to report regularly to the Council regarding implementation of this 
resolution; 


17 Decides to remain seized of the matter, 


RESOLUTION 1244 (1999) 
The Security Council, 


Bearing in mind the purposes and principles of the Charter of the United 
Nations, and the primary responsibility of the Security Council for the 
maintenance of international peace and security, 
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Recalling its resolutions 1160 (1998) of 31 March 1998, 1199 (1998) of 23 
September 1998, 1203 (1998) of 24 October 1998 and 1239 (1999) of 14 
May 1999, 


Regretting that there has not been full compliance with the requirements 
of these resolutions, 


Determined to resolve the grave humanitarian situation in Kosovo, Federal 
Republic of Yugoslavia, and to provide for the safe and free return of all 
refugees and displaced persons to their homes, 


Condemning all acts of violence against the Kosovo population as well as 
all terrorist acts by any party, 


Recalling the statement made by the Secretary-General on 9 April 1999, 
expressing concern at the humanitarian tragedy taking place in Kosovo, 


Reaffirming the right of all refugees and displaced persons to return to 
their homes in safety, 


Recalling the jurisdiction and the mandate of the International ‘Tribunal 
for the Former Yugoslavia, 


Welcoming the general principles on a political solution to the Kosovo 
crisis adopted on 6 May 1999 (S/1999/516, annex | to this resolu- 
tion) and welcoming also the acceptance by the Federal Republic of 
Yugoslavia of the principles set forth in points | to 9 of the paper pre- 
sented in Belgrade on 2 June 1999 (S/1999/649, annex 2 to this res- 
olution), and the Federal Republic of Yugoslavia’s agreement to that 


paper, 
Reaffirming the commitment of all Member States to the sovereignty and 


territorial integrity of the Federal Republic of Yugoslavia and the other 
States of the region, as set out in the Helsinki Final Act and annex 2, 


Reaffirming the call in previous resolutions for substantial autonomy and 
meanineful self-administration for Kosovo, 


Determining that the situation in the region continues to constitute a threat 
to international peace and security, 


Determined to ensure the safety and security of international personnel 
and the implementation by all concerned of their responsibilities under the 
present resolution, and acting for these purposes under Chapter VII of the 
Charter of the United Nations, 
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Decides that a political solution to the Kosovo crisis shall be based 


on the general principles in annex | and as further elaborated in the 
principles and other required elements in annex 2 
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Welcomes the acceptance by the Federal Republic of Yugoslavia of 
the principles and other required elements referred to in paragraph 
| above, and demands the full cooperation of the Federal Republic of 
Yugoslavia in their rapid implementation; 


Demands in particular that the Federal Republic of Yugoslavia put an 
immediate and verifiable end to violence and repression in Kosovo, 
and begin and complete verifiable phased withdrawal from Kosovo 
of all military, police and paramilitary forces according to a rapid 
timetable, with which the deployment of the international security 
presence in Kosovo will be synchronized; 


Confirms that after the withdrawal an agreed number of Yugoslav 
and Serb military and police personnel will be permitted to return to 
Kosovo to perform the functions in accordance with annex 2; 


Decides on the deployment in Kosovo, under United Nations aus- 
pices, of international civil and security presences, with appropriate 
equipment and personnel as required, and welcomes the agreement 
of the Federal Republic of Yugoslavia to such presences; 


Requests the Secretary-General to appoint, in consultation with the 
Security Council, a Special Representative to control the implemen- 
tation of the international civil presence, and further requests the 
Secretary-General to instruct his Special Representative to coordi- 
nate closely with the international security presence to ensure that 
both presences operate towards the same goals and in a mutually 
supportive manner; 


Authorizes Member States and relevant international organizations 
to establish the international security presence in Kosovo as set out in 
point 4 of annex 2 with all necessary means to fulfil its responsibilities 
under paragraph 9 below; 


Affirms the need for the rapid early deployment of effective interna- 
tional civil and security presences to Kosovo, and demands that the 
parties cooperate fully in their deployment; 


Decides that the responsibilities of the international security presence 
to be deployed and acting in Kosovo will include: 
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Deterring renewed hostilities, maintaining and where necessary 
enforcing a ceasefire, and ensuring the withdrawal and preventing 
the return into Kosovo of Federal and Republic military, police and 
paramilitary forces, except as provided in point 6 of annex 2; 
Demilitarizing the Kosovo Liberation Army (KLA) and other armed 
Kosovo Albanian groups as required in paragraph 15 below; 
Establishing a secure environment in which refugees and displaced 
persons can return home in safety, the international civil presence 
can operate, a transitional administration can be established, and 
humanitarian aid can be delivered; 

Ensuring public safety and order until the international civil presence 
can take responsibility for this task; 

Supervising demining until the international civil presence can, as 
appropriate, take over responsibility for this task; 

Supporting, as appropriate, and coordinating closely with the work 
of the international civil presence; 

Conducting border monitoring duties as required; 

Ensuring the protection and freedom of movement of itself, the inter- 
national civil presence, and other international organizations; 


Authorizes the Secretary-General, with the assistance of relevant 
international organizations, to establish an international civil pres- 
ence in Kosovo in order to provide an interim administration for 
Kosovo under which the people of Kosovo can enjoy substantial 
autonomy within the Federal Republic of Yugoslavia, and which will 
provide transitional administration while establishing and overseeing 
the development of provisional democratic self-governing institutions 
to ensure conditions for a peaceful and normal life for all inhabitants 
of Kosovo; 


Decides that the main responsibilities of the international civil pres- 
ence will include: 


Promoting the establishment, pending a final settlement, of substan- 
tial autonomy and self-government in Kosovo, taking full account of 
annex 2 and of the Rambouillet accords (S/1999/648); 

Performing basic civilian administrative functions where and as long 
as required; 

Organizing and overseeing the development of provisional institutions 
for democratic and autonomous self-government pending a political 
settlement, including the holding of elections; 
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‘Transferring, as these institutions are established, its administrative 
responsibilities while overseeing and supporting the consolidation 
of Kosovo’s local provisional institutions and other peace-building 
activities; 

Facilitating a political process designed to determine Kosovo’s future 
status, taking into account the Rambouillet accords (S/1999/ 648); 
In a final stage, overseeing the transfer of authority from Kosovo’s 
provisional institutions to institutions established under a political 
settlement; 

Supporting the reconstruction of key infrastructure and other eco- 
nomic reconstruction; 

Supporting, in coordination with international humanitarian organi- 
zations, humanitarian and disaster relief aid; 

Maintaining civil law and order, including establishing local police 
forces and meanwhile through the deployment of international police 
personnel to serve in Kosovo; 

Protecting and promoting human rights; 

Assuring the safe and unimpeded return of all refugees and displaced 
persons to their homes in Kosovo; 


Emphasizes the need for coordinated humanitarian relief operations, 
and for the Federal Republic of Yugoslavia to allow unimpeded access 
to Kosovo by humanitarian aid organizations and to cooperate with 


such organizations so as to ensure the fast and effective delivery of 
international aid; 


Encourages all Member States and international organizations to 
contribute to economic and social reconstruction as well as to the 
safe return of refugees and displaced persons, and emphasizes in 
this context the importance of convening an international donors’ 


conference, particularly for the purposes set out in paragraph 11 (g) 
above, at the earliest possible date; 


Demands full cooperation by all concerned, including the interna- 


tional security presence, with the International Tribunal for the For- 
mer Yugoslavia; 


Demands that the KLA and other armed Kosovo Albanian groups 
end immediately all offensive actions and comply with the require- 
ments for demilitarization as laid down by the head of the interna- 


tional security presence in consultation with the Special Representa- 
tive of the Secretary-General; 
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Decides that the prohibitions imposed by paragraph 8 of resolution 
1160 (1998) shall not apply to arms and related matériel for the use 
of the international civil and security presences; 


Welcomes the work in hand in the European Union and other inter- 
national organizations to develop a comprehensive approach to the 
economic development and stabilization of the region affected by 
the Kosovo crisis, including the implementation of a Stability Pact 
for South Eastern Europe with broad international participation in 
order to further the promotion of democracy, economic prosperity, 
stability and regional cooperation; 


Demands that all States in the region cooperate fully in the imple- 
mentation of all aspects of this resolution; 


Decides that the international civil and security presences are estab- 
lished for an initial period of 12 months, to continue thereafter unless 


the Security Council decides otherwise; 


Requests the Secretary-General to report to the Council at regular 
intervals on the implementation of this resolution, including reports 
from the leaderships of the international civil and security presences, 
the first reports to be submitted within 30 days of the adoption of this 
resolution; 


Decides to remain actively seized of the matter. 


RESOLUTION 794 (1992) 


The Security Council, 


Reaffirming its resolutions 733 (1992) of 23 January 1992, 746 eg Ae hy 
March 1992, 751 (1992) of 24 April 1992, 767 (1992) of 27 July 1992 and 
775 (1992) of 28 August 1992, 


Recognizing the unique character of the present situation in Somalia and 
mindful of its deteriorating, complex and extraordinary nature, requiring 
an immediate and exceptional response, 


Determining that the magnitude of the human tragedy caused by the con- 
flict in Somalia, further exacerbated by the obstacles being created to the 
distribution of humanitarian assistance, constitutes a threat to international 


peace and security, 
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Gravely alarmed by the deterioration of the humanitarian situation in 
Somalia and underlining the urgent need for the quick delivery of human- 
itarian assistance in the whole country, 


Noting the efforts of the League of Arab States, the Organization of African 
Unity, and in particular the proposal made by its Chairman at the forty- 
seventh regular session of the General Assembly for the organization of an 
international conference in Somalia, and the Organization of Islamic Con- 
ference and other regional agencies and arrangements to promote reconcil- 
iation and political settlement in Somalia and to address the humanitarian 
needs of the people of that country, 


Commending the ongoing efforts of the United Nations, its specialized 
agencies and humanitarian organizations and of non-governmental orga- 


nizations and of States to ensure delivery of humanitarian assistance in 
Somalia, 


Responding to the urgent calls from Somalia for the international commu- 


nity to take measures to ensure the delivery of humanitarian assistance in 
Somalia, 


Expressing grave alarm at continuing reports of widespread violations of 
international humanitarian law occurring in Somalia, including reports 
of violence and threats of violence against personnel participating law- 
fully in impartial humanitarian relief activities; deliberate attacks on non- 
combatants, relief consignments and vehicles, and medical and relief facil- 


ities; and impeding the delivery of food and medical supplies essential for 
the survival of the civilian population, 


Dismayed by the continuation of conditions that impede the delivery of 
humanitarian supplies to destinations within Somalia, and in particular 
reports of looting of relief supplies destined for starving people, attacks on 
aircraft and ships bringing in humanitarian relief supplies, and attacks on 
the Pakistani UNOSOM contingent in Mogadishu, 


‘Taking note with appreciation of the letters of the Secretary-General of 24 
November 1992 (S/24859) and of 29 November 1992 (S/24868), 


Sharing the Secretary-General’s assessment that the situation in Somalia is 
intolerable and that it has become necessary to review the basic premises 
and principles of the United Nations effort in Somalia, and that UNO- 
SOM?’s existing course would not in present circumstances be an adequate 
response to the tragedy in Somalia, 


128 


Appendix to Chapter 3 


Determined to establish as soon as possible the necessary conditions for 
the delivery of humanitarian assistance wherever needed in Somalia, in 


conformity with resolutions 751 (1992) and 767 (1992), 


Noting the offer by Member States aimed at establishing a secure environ- 
ment for humanitarian relief operations in Somalia as soon as possible, 


Determined further to restore peace, stability and law and order with a 
view to facilitating the process of a political settlement under the auspices 
of the United Nations, aimed at national reconciliation in Somalia, and 
encouraging the Secretary-General and his Special Representative to con- 
tinue and intensify their work at the national and regional levels to promote 
these objectives, 


Recognizing that the people of Somalia bear ultimate responsibility for 
national reconciliation and the reconstruction of their own country, 


1 Reaffirms its demand that all parties, movements and factions in 
Somalia immediately cease hostilities, maintain a cease-fire through- 
out the country, and cooperate with the Special Representative of the 
Secretary-General as well as with the military forces to be established 
pursuant to the authorization given in paragraph 10 below in order to 
promote the process of relief distribution, reconciliation and political 
settlement in Somalia; 


2 Demands that all parties, movements and factions in Somalia take 
all measures necessary to facilitate the efforts of the United Nations, 
its specialized agencies and humanitarian organizations to provide 
urgent humanitarian assistance to the affected population in Somalia; 


3 Also demands that all parties, movements and factions in Somalia 
take all measures necessary to ensure the safety of United Nations 
and ons, all other personnel engaged in the delivery of humanitarian 
assistance, t including the military forces to be established pursuant 
to the authorization given in paragraph 10 below; 


4 Further demands that all parties, movements and factions in Soma- 
lia immediately cease and desist from all breaches of international 
humanitarian law including from actions such as those described 
above; 


5 Strongly condemns all violations of international humanitarian law 
occurring in Somalia, including in particular the deliberate impeding 
of the delivery of food and medical supplies essential for the survival 
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of the civilian population, and affirms that those who commit or order 
the commission of such acts will be held individually responsible in 
respect of such acts; 


Decides that the operations and the further deployment of the 3,500 
personnel of the United Nations Operation in Somalia (UNOSOM) 
authorized by paragraph 3 of resolution 775 (1992) should proceed at 
the discretion of the Secretary-General in the light of his assessment 
of conditions on the ground; and requests him to keep the Council 
informed and to make such recommendations as may be appropriate 
for the fulfilment of its mandate where conditions permit; 


Endorses the recommendation by the Secretary-General in his letter 
of 29 November 1992 (S/24868) that action under Chapter VII of the 
Charter of the United Nations should be taken in order to establish a 
secure environment for humanitarian relief operations in Somalia as 
soon as possible; 


Welcomes the offer by a Member State described in the Secretary- 
General’s letter to the Council of 29 November 1992 (S/24868) con- 
cerning the establishment of an operation to create such a secure 
environment; 


Welcomes also offers by other Member States to participate in that 
operation; 


Acting under Chapter VII of the Charter of the United Nations, 
authorizes the Secretary-General and Member States cooperating 
to implement the offer referred to in paragraph 8 above to use all 
necessary means to establish as soon as possible a secure environment 
for humanitarian relief operations in Somalia; 


Calls on all Member States which are in a position to do so to pro- 
vide military forces and to make additional contributions, in cash 
or in kind, in accordance with paragraph 10 above and requests 
the Secretary-General to establish a fund through which the con- 


tributions, where appropriate, could be channelled to the States or 
operations concerned; 


Authorizes the Secretary-General and the Member States concerned 
to make the necessary arrangements for the unified command and 
control of the forces involved, which will reflect the offer referred to 
in paragraph 8 above; 
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Requests the Secretary-General and the Member States acting under 
paragraph 10 above to establish appropriate mechanisms for coordi- 
nation between the United Nations and their military forces; 


Decides to appoint an ad hoc commission composed of members of 
the Security Council to report to the Council on the implementation 
of this resolution; 


Invites the Secretary-General to attach a small UNOSOM liaison 
staff to the Field Headquarters of the unified command; 


Acting under Chapters VII and VIII of the Charter, calls upon States, 
nationally or through regional agencies or arrangements, to use such 
measures as may be necessary to ensure strict implementation of 
paragraph 5 of the resolution 733 (1992); 


Requests all States, in particular those in the region, to provide appro- 
priate support for the actions undertaken by States, nationally or 
through regional agencies or arrangements, pursuant to this and 
other relevant resolutions; 


Requests the Secretary-General and, as appropriate, the States con- 
cerned to report to the Council on a regular basis, the first such report 
to be made no later than fifteen days after the adoption of this reso- 
lution, on the implementation of this resolution and the attainment 
of the objective of establishing a secure environment so as to enable 
the Council to make the necessary decision for a prompt transition to 
continued peace-keeping operations; 


Requests the Secretary-General to submit a plan to the Council ini- 
tially within fifteen days after the adoption of this resolution to ensure 
that UNOSOM will be able to fulfil its mandate upon the withdrawal 
of the unified command; 


Invites the Secretary-General and his Special Representative to con- 
tinue their efforts to achieve a political settlement in Somalia; 


Decides to remain actively seized of the matter. 


RESOLUTION 929 (1994) 
The Security Council, 


Reaffirming all its previous resolutions on the situation in Rwanda, in 
particular its resolutions 912 (1994) of 21 April 1994, 918 (1994) of 17 May 
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1994 and 925 (1994) of 8 June 1994, which set out the mandate and force 
level of the United Nations Assistance Mission for Rwanda (UNAMIR), 


Determined to contribute to the resumption of the process of political settle- 
ment under the Arusha Peace Agreement and encouraging the Secretary- 
General and his Special Representative for Rwanda to continue and redou- 


ble their efforts at the national, regional and international levels to promote 
these objectives, 


Stressing the importance of the cooperation of all parties for the fulfilment 
of the objectives of the United Nations in Rwanda, 


Having considered the letter of the Secretary-General of 19 June 1994 
(S/1994/728), 


‘Taking into account the time needed to gather the necessary resources ~ 


for the effective deployment of UNAMIR, as expanded in resolutions 918 
(1994) and 925 (1994), 


Noting the offer by Member States to cooperate with the Secretary-General 
towards the fulfilment of the objectives of the United Nations in Rwanda 
(S/1994/734), and stressing the strictly humanitarian character of this 
operation which shall be conducted in an impartial and neutral fashion, 
and shall not constitute an interposition force between the parties, 


Welcoming the cooperation between the United Nations, the Organization 
of African Unity (OAU) and neighbouring States to bring peace to Rwanda, 


Deeply concerned by the continuation of systematic and widespread killings 
of the civilian population in Rwanda, 


Recognizing that the current situation in Rwanda constitutes a unique case 
which demands an urgent response by the international community, 


Determining that the magnitude of the humanitarian crisis in Rwanda 
constitutes a threat to peace and security in the region, 


1 Welcomes the Secretary-General’s letter dated 19 June 1994 
(S/1994/728) and agrees that a multinational operation may be set 


up for humanitarian purposes in Rwanda until UNAMIR is brought 
up to the necessary strength; 


2 Welcomes also the offer by Member States (S/1994/734) to coop- 
erate with the Secretary-General in order to achieve the objectives 
of the United Nations in Rwanda through the establishment of a 
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temporary operation under national command and control aimed at 
contributing, in an impartial way, to the security and protection of 
displaced persons, refugees and civilians at risk in Rwanda, on the 
understanding that the costs of implementing the offer will be borne 
by the Member States concerned, 


Acting under Chapter VII of the Charter of the United Nations, 
authorizes the Member States cooperating with the Secretary- 
General to conduct the operation referred to in paragraph 2 above 
using all necessary means to achieve the humanitarian objectives set 
out in subparagraphs 4 (a) and (b) of resolution 925 (1994); 


Decides that the mission of Member States cooperating with the 
Secretary-General will be limited to a period of two months following 
the adoption of the present resolution, unless the Secretary-General 
determines at an earlier date that the expanded UNAMIR is able to 
carry out its mandate; 


Commends the offers already made by Member States of troops for 
the expanded UNAMIR; 


Calls upon all Member States to respond urgently to the Secretary- 
General's request for resources, including logistical support, in order 
to enable expanded UNAMIR to fulfil its mandate effectively as 
soon as possible and requests the Secretary-General to identify and 
coordinate the supply of the essential equipment required by troops 
committed to the expanded UNAMIR; 


Welcomes, in this respect, the offers already made by Member States 
of equipment for troop contributors to UNAM IR and calls on other 
Members to offer such support, including the possibility of compre- 
hensive provision of equipment to specific troop contributors, to speed 
UNAMIR’s expanded force deployment; 


Requests Member States cooperating with the Secretary-General to 
coordinate closely with UNAMIR and also requests the Secretary- 
General to set up appropriate mechanisms to this end; 


Demands that all parties to the conflict and others concerned imme- 
diately bring to an end all killings of civilian populations in areas 
under their control and allow Member States cooperating with the 
Secretary-General to implement fully the mission set forth in para- 
graph 3 above; 
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Requests the States concerned and the Secretary-General, as appro- 
priate, to report to the Council on a regular basis, the first such report 
to be made no later than fifteen days after the adoption of this resolu- 
tion, on the implementation of this operation and the progress made 


towards the fulfilment of the objectives referred to in paragraphs 2 
and 3 above; 


Also requests the Secretary-General to report on the progress made 
towards completing the deployment of the expanded UNAMIR 
within the framework of the report due no later than 9 August 1994 
under paragraph 17 of resolution 925 (1994), as well as on progress 
towards the resumption of the process of political settlement under 
the Arusha Peace Agreement; 


Decides to remain actively seized of the matter. 
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By late 1998 serious rifts had developed in the Security Council regarding 
the credibility and integrity of the United Nations Special Commission 
(UNSCOM) and the effectiveness of the sanctions regime which appeared 
only to deepen the suffering of the Iraqi people without weakening the 
government. Against this backdrop, Operation Desert Fox, a massive mil- 
itary assault launched by the United States and the United Kingdom to 
once again compel compliance with the disarmament goals of resolution 
687, turned into a political and public relations disaster. The two coalition 
members acted unilaterally and without seeking Security Council approval 
for the use of force. The action was commenced at the beginning of the 
Ramadan holiday, it caused widespread civilian casualties and there was 
a strong sense that it was motivated more by President Chinton’s personal 
difficulties than by any significant new evidence of Iraqi non-compliance. 

The taint of opportunism seemed to be confirmed by the facts. Iraq had 
become convinced that UNSCOM would never certify progress in dis- 
armament and had ceased all cooperation with that body while allowing 
the International Atomic Energy Agency (IAEA) to continue its activities 
provided that it was independent of UNSCOM. This had led to the with- 
drawal of UNSCOM and IAEA from Iraq on 11 November 1998, but Iraq 
rescinded its decisions three days later and the Security Council agreed to 
undertake a comprehensive review of the disarmament process to deter- 
mine what issue remained to be resolved, once the Secretary-General had 
confirmed through IAEA and UNSCOM reports that Iraq had returned 
to full cooperation. 

The IAEA confirmed the cooperation but UNSCOM did not. Richard 
Butler, the Chairman, ordered the removal of UNSCOM personnel on 
16 December 1998, the very same day that Desert Fox was launched. 
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Because IAEA relied on UNSCOM logistical support it also withdrew. 
The proximity of Butler’s withdrawal order and the start of the bombing 
campaign fuelled speculation of collusion between UNSCOM and Wash- 
ington/ London, speculation that was not helped by reports that Butler had 
inserted passages in his report that had in essence been dictated by the 
White House. More egregiously, from the stand point of the credibility of 
the Security Council, the operation had been launched before the Council 
had had an opportunity to examine and discuss the reports as it had agreed 
to do. Far from resolving any issues of Iraqi compliance with 687, Opera- 
tion Desert Fox exacerbated the divisions within the Security Council and 
ushered in a prolonged period of stalemate which did not end until the 
final frantic months of late 2002 and early 2003. 


The attacks of 9/11 and the new international 
security environment 


The attacks on the World ‘Trade Center in New York and other targets 
in the United States transformed the international security environment, 
For a very brief period after 9/11 some United Nations officials believed 
that the geo-political ramifications of the attacks could only strengthen the 
United Nations as the central multilateral organization for the maintenance 
of international peace and security. Even the United States, it was argued 
could not conduct a so-called war on terror without the cooperation of the 
international community and through a multilateral approach. 

The more experienced officials on the political side of the Secretariat 
however, feared that the Security Council, in adopting resolution 1368 
on 12 September 2001, had acted in the emotion of the moment rather 
than with calm deliberation, and that instead of assuming a responsible 
position of leadership had in effect provided the United States with a green 
light to take any action it deemed appropriate.' In this view, there had 
been virtually no consultation on the text of the resolution and in practice 
the Security Council had abdicated its authority, a process that had been 
well underway since the invasion of Kuwait by Iraq. Article 51 was being 
distorted and the Council was substituting sub-contracted coalitions of the 
willing for its own Charter-mandated responsibility for international peace 
and security. For some in the Secretariat there were clear parallels with the 


1 ’ i 4 
Security Council resolution 1368 (2001) was unanimously adopted the day following the 
attacks. [ 
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‘new international anarchy’ which had been signaled by Secretary-General 
Perez de Cuellar in 1982. 

Over the next several months the statements and actions of the United 
States and its closest allies seemed to confirm this shift away from multilat- 
eralism, and the predominant sentiment that formed among senior United 
Nations officials was that the international architecture that had been 
established at San Francisco was at risk and that the Secretary-General 
should and would be expected to take the lead in publicly defending the 
Organization. 


The case for multilateralism 


The Secretary-General’s presentation of the case for multilateralism was 
made at the opening of the 57th session of the General Assembly on 12 
September 2002, a year and a day after 9/1 1.3 The speech had been 
drafted with great care and had been subject to an unusually intensive 
process of consultation within the Secretariat. It was a difficult exercise 
given the political context and the events unfolding in Afghanistan and 
in Iraq. On the one hand it was intended to be an affirmation of the 
basic principles underpinning the United Nations and the indispensability 
of multilateralism, but at the same time it was necessary to avoid the 
appearance of a clash between the Secretariat and the Bush administration 
which had already gained some currency in the political and media circles 
in the United States. The fact that protocol and custom dictated that the 
Secretary-General’s speech and the address by President Bush virtually 
succeeded each other lent an added piquancy to the occasion. 

The Secretary-General underlined both the personal and institutional 
nature of the message by declaring at the outset that ‘I stand before you 
today as a multilateralist—by precedent, by principle, by Charter and by 
duty’. All States, he said, had a clear interest, as well as a clear responsibility, 
to uphold international law and maintain international order. Choosing to 


2 Report of the Secretary-General on the Work of the Organization (1982). The report 
began by stating “The past year has seen an alarming succession of international crises . . . 
on a number of fundamental issues. The United Nations itself has been unable to play 
as effective and decisive a role as the Charter certainly envisaged for it’. After decrying 
the inability or unwillingness of States to take the Charter seriously and noting that the 
process of peaceful settlement of disputes prescribed in the Charter is often brushed aside, 
the report famously stated, “We are perilously near to a new international anarchy’. 

The full text of the speech is to be found in United Nations General Assembly Official 
Records Document A/57/PV.2, at pp. 1-3, and all citations are taken from that document. 
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follow or reject multilateralism must not be a simple matter of political con- 
venience since it had consequences far beyond the immediate context. He 
then addressed the core issue that had by now come so close to undermin- 
ing the United Nations, the use of force and the authority of the Security 
Council. Among multilateral institutions, he said, the United Nations had 
a special place: ‘Any State, if attacked, retains the inherent right of self 
defence under Article 51 of the Charter. But beyond that, when States 
decide to use force to deal with broader threats to international peace and 
security, there is no substitute for the unique legitimacy provided by the 
United Nations’. There was nothing new about the content of the speech. 
Indeed it echoed the speeches of Mr Perez de Cuellar made a decade earlier 
and represented an almost unbroken line of Charter defence going back at 
least to the Secretary-Generalship of Dag Hammarskjold. The distinguish- 
ing feature of this speech was its timing and the fact that it would inevitably 
be perceived as a distancing of the Secretary-General and therefore the 
Secretariat from the United States. 

President Bush had not come to the United Nations to praise it or the 
multilateral approach at least as represented by the United Nations. His 
speech was essentially an indictment of Saddam Hussein whose regime 
he described rather melodramatically as ‘a grave and gathering danger’. 
He asserted that it continued to develop weapons of mass destruction 
and that its use of nuclear weapons could not be ruled out. The United 
Nations, he said, faced ‘a difficult and defining moment’ and he posed 
the rhetorical questions ‘Are Security Council resolutions to be honoured 
and enforced or cast aside without consequence? Will the United Nations 
serve the purpose of its founding, or will it be irrelevant?’. He concluded 
by stating that the United States would work with the Security Council 
for the necessary resolutions but left no doubt as to the ultimate intention: 
“The Security Council resolutions will be enforced... or actions will be 
unavoidable... ’.4 

The juxtaposition of the Secretary-General’s appeal to multilateral- 
ism and President Bush’s warning of unilateral action could not have 
been starker. The message was clear: either the Security Council would 
actively authorize the enforcement of its resolutions on Iraq or the United 
States would take action unilaterally, if necessary, to enforce them on its 


behalf. 


* The full text of President Bush’s address is to be found in United Nations General 
Assembly Official Records Document A/57/PV.2, at pp. 5-9, and all citations are taken 
from that document. 
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The Secretary-General’s speech almost certainly changed no opinions 
in Washington but it had the merit of interjecting into the debate on 
Iraq a sober reminder of the dangers inherent in abandoning the path 
of multilateral cooperation and adherence to principles. It gave renewed 
impetus to the search for negotiated and agreed solutions to the problems 
raised by the Iraq dossier. 


Resolution 1441 


On 8 November 2002, after lengthy and intensive negotiations, the Security 
Council, to widespread relief, adopted resolution 1441.° The fact that the 
Council had been able to reach unanimous agreement on this text after 
President Bush’s challenging statement on 12 September 2002 was seen 
by some observers as a validation of the role of the United Nations and 
the Security Council. This optimism was not widely shared within the 
Secretariat. 

There could be no doubt that the major players in the Security Coun- 
cil had invested a good deal of time and effort in achieving a negotiated 
consensus text, much of which was familiar from previous resolutions and 
statements. But a close reading of 1441 appeared to reveal that it had basi- 
cally left intact the ambiguities of previous resolutions. Given the context 
in which it had been negotiated, the international community scrutinized 
the language of 1441 to attempt to determine whether it contained some 
hidden formula or combination which might deliver more than it appeared 
to do. 


The question of ‘material breach’ 


For his part, the Secretary-General’s attention had been drawn to the use 
of the concept of ‘material breach’ in two of the operative paragraphs and 
the possible interrelationship with a reference to the serious consequences 
(a euphemism for use of force) that Iraq would face as a result of its 
continued violations of its obligations. Material breach as a ground for 
terminating or suspending a treaty is well known in public international 


law, having been codified in the 1969 and 1986 Conventions on the Law of 


Treaties. However, until material breach made its appearance in resolution 
707 of 15 August 1991, this concept had rarely if ever been invoked in 
regard to Security Council resolutions. Now, the Council had adopted 


° Security Council resolution 1441 (2002). 
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two paragraphs invoking material breach of Lraq’s obligations as decisions 
acting under Chapter VII. ‘The Secretary-General therefore requested 
advice on the scope, implication and legal consequences of the reference 
to material breach of obligations in 1441. 

Underlying the request was the question of whether the references in 
1441 to material breach could be interpreted in such a way as to re-open 
the way to the use of force against Iraq as originally authorized by 678, 
that is create an automatic trigger. The references to material breach were 
contained in two separate operative paragraphs, each of which was linked 
to other provisions that were highly relevant to their interpretation. 

Operative paragraph | had decided that Iraq ‘has been and remains in 
material breach of its obligations under relevant resolutions, including res- 
olution 687 ...’, the resolution establishing the terms of the cease-fire. But 
in operative paragraph 2, the Council, while ‘acknowledging’ the existence 
of this situation, nevertheless decided to afford Iraq a final opportunity to 
comply with its obligations and accordingly decided to set up what was 
termed an enhanced inspection regime with the aim of bringing to full and 
verified completion the 687 disarmament process. 

‘Taking these two paragraphs together the Legal Counsel concluded that 
although paragraph | had confirmed that Iraq has been and remained in 
material breach of its obligations under 687, that paragraph could not be 
interpreted as providing an automatic trigger for the use of force since it 
would obviously be for the Council as a whole to decide whether Iraq had 
discharged its obligations under the new enhanced regime of inspections. 
This conclusion was consistent with the position taken in 1992 by his 
predecessor to the effect that only the Security Council could determine 
whether a particular violation by Iraq was sufficiently serious as to destroy 
the basis of the cease-fire. 

Operative paragraph 4 of 1441 had decided that false statements or 
omissions in the declarations submitted by Iraq under the enhanced regime 
and failure to comply and cooperate in its implementation shall constitute 
a further material breach of Iraq’s obligations and would be reported to 
the Council ‘for assessment’. This paragraph was specifically linked to 
operative paragraphs 11 and 12 which directed the executive heads of 
the United Nations Monitoring, Verification and Inspection Commission 
(UNMOVIC) and IAEA to report such matters to the Council which 
would convene immediately ‘in order to consider the situation and the 
need for full compliance . . .’. Consequently, in the Legal Counsel’s view, 
any reported ‘material breach’ of Iraq’s obligations required the convening 
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of the Council for assessment of the situation and did not therefore create 
automaticity with respect to the use of force. 

The conclusion that neither operative paragraph | nor operative para- 
graph 4 could be interpreted as creating an automatic trigger appeared 
to be supported by the statements made by the representatives of the five 
permanent members of the Security Council (P5) at the time of the adop- 
tion of 1441. Ambassador Negroponte of the United States had said that 
‘this resolution contains no “hidden triggers” and no “automaticity” with 
respect to the use of force’. Jeremy Greenstock of the United Kingdom 
echoed this. Ambassador Levitte said that France welcomed the fact that 
‘all ambiguity on this point and all elements of automaticity have disap- 
peared from the resolution’. Ambassador Lavrov of the Russian Federation 
emphasized in his statement that operative paragraphs 4, 11 and 12 had 
established a clear sequence of actions that made it clear that it was for the 
Council to convene and consider the situation in the event of a reported 
material breach. 

But none of these statements referred to operative paragraph 13 and the 
Legal Counsel noted in his advice to the Secretary-General that paragraphs 
4 and 12 were linked to that paragraph which recalled that in the context of 
the Council convening immediately to consider the situation arising from 
a reported material breach, the Council had repeatedly warned Iraq of 
serious consequences as a result of continued violations. He noted that 
both the United States and to some extent the United Kingdom appeared 
to interpret this as confirmation of their right to use force against Iraq if 
the Council, in their view, failed to act accordingly in the light of further 
violations by Iraq of its obligations. Ambassador Negroponte had stated at 
the time of the adoption of 1441 that ‘if the Security Council fails to act 
decisively in the event of further Iraqi violations, this resolution does not 
constrain any Member State from acting to defend itself against the threat 
posed by Iraq or to enforce relevant United Nations resolutions and protect 
peace and security’. For his part Jeremy Greenstock, the United Kingdom 
Permanent Representative, used slightly more circumspect language. He 
said that when a further material breach of Iraq’s obligations would be 
reported to the Council it is expected that the Security Council would then 
meet its responsibilities. 

No one had suggested that the right of self-defence had been constrained 
by 1441 nor could it since this inherent right was enshrined in the Charter. 
The assertion that the United States had the right to unilaterally enforce 
United Nations resolutions was without any legal foundation. In concluding 
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his advice the Legal Counsel pointed out that since under the Charter 


the use of force is permissible in only two circumstances, an enforcement 
action under Chapter VII or acting pursuant to Article 51, the United 
States appeared to have left open for itself the possibility of the use of force 
against Iraq in the future based on the right of self-defence. 

Resolution 1441 in principle provided a window of final opportunity for 
Iraq. UNMOVIC, the successor to the infamous UNSCOM, was placed 
under the new management of Hans Blix, a highly respected international 
lawyer and former Director-General of the IAEA. The enhanced inspection 
regime established through 1441 was therefore acting under the guidance 
of both the past and present executive heads of IAEA. The integrity and 
probity of the process of bringing to full and verified completion the disar- 
mament dossier of 687 seemed to be in safe hands. What was needed was 
time for the inspectors to fulfil their mandate. 

Unfortunately, the passage of 1441 notwithstanding, it had become per- 
fectly clear to the Secretariat that as far as the United States was concerned, 
aided and abetted by the United Kingdom, war had become inevitable. For 
the war’s architects in Washington, as one American academic commenta- 
tor has put it, Iraq was not a danger to avoid but a strategic opportunity.° 
The threat posed by the alleged existence of weapons of mass destruction 
(after several years of intrusive inspections) was a convenient pretext, as was 
the inability of UNSCOM and now UNMOVIC to provide incontrovert- 
ible proof of their destruction. The aims of this war were as confused as the 
legal reasoning underpinning the use of force. 

A decade earlier, Secretary-General Perez de Cuellar had used speeches 
at the European Parliament and at the University of Bordeaux to warn of 
the dangers of unilateral actions without multilateral support and without 
the legitimacy that only the United Nations could confer. On that occa- 
sion he had been speaking after the fact. Now, with the outcome of the 
implementation of 1441 in doubt and preparations for war underway, the 
Secretary-General decided that he should use the occasion of a speech at 
the College of William and Mary in Virginia to speak against a unilat- 
eral resort to use of force before the fact. It was an opportunity to make 
one last appeal to a broader audience and to attempt to influence public 
opinion. 


® A. Bacevich’s review of M. Gordon and B. Trainor, Cobra II: The Inside Story of the Invasion 
and Occupation of Iraq, New York: Atlantis (2006), in A. Bacevich, ‘Why read Clausewitz 
when Shock and Awe can Make a Clean Sweep of Things?’, London Review of Books, 28/11 
(2006), 3-6. 
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In an address delivered on 8 February 2003, the Secretary-General spoke 
of the great anxiety concerning the prospect of war in Iraq. ‘The world had 
a duty to prevent it. It was true that Iraq had not complied with all the 
obligations it had accepted in 687, particularly with regard to weapons of 
mass destruction but this was an issue ‘not for any State alone, but for the 
international community as a whole’. The United Nations had the duty 
to exhaust all possibilities of peaceful settlement, before resorting to the 
use of force. In an echo of Mr Perez de Cuellar’s 1991 speech, he added 
that ‘When States decide to use force, not in self-defence but to deal with 
broader threats to international peace and security, there is no substitute for 
the unique legitimacy provided by the United Nations Security Council. 
States and peoples around the world attach fundamental importance to 
such legitimacy, and to the international rule of law’. Referring to the 
fact that 1441 had been approved unanimously he pointed out that when 
the Security Council acts in a unified and concerted way it is at its most 
effective.’ 

The speech was a very public appeal to the United States to draw back 
from a unilateral use of force which he made clear could not be justified as 
self-defence and which without Security Council authorization would lack 
legitimacy. He did not go so far as to pronounce such an action as illegal 
preferring instead to side-step the legality issue in favour of a more nuanced 
concept of legitimacy which contained a moral as well as a legal connota- 
tion. It should be noted, in parenthesis, that some eighteen months later the 
High-level Panel on Threats, Challenges and Change recommended that 
in considering whether to authorize or endorse the use of military force, the 
Security Council should always address, whatever other considerations it 
may take into account, five basic criteria of legitimacy including seriousness 
of threat, proper purpose and proportional means. 

However, questions concerning the legality ofa possible unilateral action 
against Iraq, whether more or less disguised as an enforcement of 687, 
were mounting. The Charter of the United Nations, international law 
and the legality of the use of force in Iraq were the subjects of almost daily 
commentaries in the media and the Secretary-General naturally was under 
intense pressure to pronounce publicly on this question. Generally speaking 
it is never a good idea for a Secretary-General to openly and publicly 
disagree with a member of the P5 on a matter involving international peace 
and security and especially not one which had determined to wage war and 


7 For the full text of this speech see United Nations Press Release SG/SM/8600 of 10 
February 2003, and all citations that follow are from that document. 
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threatened the Organization with irrelevancy. The Secretary-General was 
in an unenviable position, straddling a fine line between his duty to uphold 
the Charter and the multilateral system while at the same time retaining 
the confidence of the United States as the head of the United Nations. 
It had been possible for some time to avoid commenting directly on this 
question as mere speculation but by 2003 it was no longer speculation and 
the run-up to the war was being conducted in a very public way both inside 
and outside the United Nations. 

Part of the reluctance of the Secretary-General to pronounce on this 
issue in terms of legality may well have been coloured by his belief that 
the States concerned, which had historically been the strongest supporters 
of the United Nations and of the rule of law in international relations, 
would not readily engage in an unlawful use of force, particularly since 
they claimed to be acting on the authority of or on behalf of the Secu- 
rity Council. For this reason he had preferred until this point to deal 
with this issue in terms of process, that is the need to act through the 
Security Council, or in terms of legitimacy. But as the end-game played 
out in the Security Council and on the ground in February 2003, the 
question of legality could no longer be avoided and legal advice was pro- 
vided to the Secretary-General in which the possible justifications were 
analyzed. 

Various legal justifications had been put forward by the United States 
over the preceding months, some more credible than others. The fact that 
these justifications multiplied served to diminish their credibility and some 
clearly were brought forward more in hope than conviction. This was par- 
ticularly the case of the supposed right of ‘pro-democratic intervention’ 
and the supposed right of ‘humanitarian intervention’. As far as the first of 
these was concerned the Secretary-General was advised that international 
law did not contain any rule which would make it lawful for a State unilat- 
erally and without authorization from the Security Council to use armed 
force to overthrow the government of another State which had not been 
democratically elected for the purpose of installing a democratically elected 
one. The same was true of the supposed right of humanitarian intervention 
which, despite the events in Kosovo and the debate that had followed, had 
not yet crystalized into a rule. 

The United States, however, had consistently made two arguments which 
could not be so easily dismissed. The first of these was that an authorization 
to use force by the Security Council once given could be revived and 
implemented unilaterally without a further Security Council decision to 
that effect. The second was the exercise of the inherent right of self-defence 
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under Article 51 which had most recently been alluded to by Ambassador 
Negroponte in his statement following the adoption of 1441. 

The strongest of these arguments was certainly the revival theory and 
it was one concerning which the Office of Legal Affairs had differed as 
consistently as it had been promoted by the United States. The argument 
simply put was that there already existed an authorization by the Security 
Council to use force in order to restore peace and security in the area, 
in particular through disarmament, and that no further authorization was 
required since Iraq’s lack of compliance and material breach of numerous 
Security Council resolutions over a lengthy period had ended the cease-fire 
agreed in 1991 and automatically revived the authorization to use force. 

The position of the United States in this regard had been authoritatively 
and publicly set out by Michael Matheson of the State Department Office 
of the Legal Adviser at the 1998 annual meeting of the American Society 
of International Law. This had taken place shortly after the Secretary- 
General’s visit to Baghdad in February of that year, which was commonly 
believed to have averted a resumption of use of force by the United States 
over the so-called Presidential sites issue and following the adoption of 
Security Council resolution 1154 which had endorsed the Memorandum 
of Understanding (MOU) with Iraq of 25 February 1998. Mr. Matheson 
provided the following explanation of the United States position: 


There remains... the question of whether the Security Council would have to 
authorize the use of force, or whether the Member States of the coalition could 
act on their own. The United States position is the latter proposition, that is, 
that Member States can act on their own, and that has been the United States’ 
position throughout the events, from the initial action taken by the Council to 
the most recent resolution. ‘The United States has maintained that it is within its 
authority to take the necessary proportionate force to ensure that Iraq comply with 
and not violate any of the resolutions of the Security Council, but that it would 
be acceptable and useful to have the Security Council reiterate such authority. 
However, the United States did not consider that reiteration a precondition to its 
authority.® 


Needless to say this was not the view of the Office of Legal Affairs whose 
advice over many years on this matter had been consistent, beginning 
with Carl Fleischhauer’s 1992 legal opinion. The Secretariat’s view which 
reflected the views of successive United Nations Legal Counsel could be 
summarized as follows: 


8 Remarks made at the 1998 annual meeting of the American Society of International Law. 
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1) Acting under Chapter VII the Security Council in 678 had authorized 
a coalition of states to use armed force against Lraq in order to bring 


about that country’s withdrawal from Kuwait, the implementation of 


all its subsequent resolutions and the restoration of international peace 
and security in the area; 

ii) In 687 the Council had imposed additional obligations on Iraq and 
thereby laid down the conditions that would have to be fulfilled for 
international peace and security in the area to be restored including 
disarmament under international supervision. The preamble of that 
resolution had noted the threat that weapons of mass destruction posed 
to peace and security in the area; 

il) 687 had not terminated the authorization to use force contained in 678 
nor had any subsequent resolution; 

iv) The combined effect of 687 and its acceptance by Iraq had been that 
a formal cease-fire had become effective on 6 April 1992 thereby sus- 
pending the authorization to use force; 

v) For that authorization to revive two steps would be necessary. The 
Council must determine that Iraq had violated the cease-fire in a man- 
ner that was sufficiently serious as to negate its basis, and the Council 
would have to make clear its view as an organ that Member States were 
justified in using all necessary means, up to and including armed force, 
to bring Iraq into compliance with 687; 

vi) The Council had not adopted any resolution or presidential statement 
which clearly and unequivocally fulfilled these two conditions. Decisions 
concerning material breach of obligations might be a ground for a 
decision to terminate the cease-fire but were not the same thing as 
saying that Iraq’s conduct negated the cease-fire and that Member 
States would be justified in using all necessary means to bring Iraq into 
compliance. Indeed, in statements made after the adoption of 1441, the 
P5 in varying ways had confirmed that it contained no hidden triggers 
or automaticity with respect to the use of force and that it was for the 
Council to consider and assess any reported failure by Iraq to comply 
with its obligations. 


By this stage, however, the legal debate had become largely irrelevant. 
As the representative of Iraq stated in an open meeting of the Council on 7 
March 2003, ‘a possible war of aggression against Iraq had become immi- 
nent, regardless of any decision by the Council’. Security Council mem- 
bers were essentially talking past each other. On 7 March the Non-Aligned 
Group requested briefings from Hans Blix and the Director-General of the 
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IAEA, Mohamed El-Baradei. Both reported some progress in implement- 
ing their mandates. Iraq’s cooperation was improving but more time was 
needed particularly by UNMOVIC. For his part, Mr El-Baradei reported 
that allegations that Iraq had attempted to buy uranium from Niger were 
unfounded and that there was no indication of resumed nuclear activities 
nor any indication of nuclear-related prohibited activities at any inspected 
sites. 

The United States, the United Kingdom and Spain persisted in their 
attempt to have the Security Council approve a resolution that would autho- 
rize the use of force (the so-called second resolution) but three permanent 
members had publicly stated that they would either veto or not favour such 
a resolution. The co-sponsors of the second resolution could not obtain the 
required number of votes and did not put their draft resolution to a vote. 

In the Security Council on 19 March 2003 the Secretary-General pro- 
nounced it a sad day for the Organization and the international commu- 
nity; millions around the world shared that sense of disappointment and 
were deeply alarmed by the prospect of imminent war, he said. It was a 
typically under-stated reaction to what by any measure was a serious blow 
to the effectiveness and credibility of the Security Council in maintain- 
ing international peace and security. It was only on 16 September 2004, 
almost eighteen months later, that he was finally coaxed into declaring 
that the invasion of Iraq was illegal. By that time despair, frustration and 
disillusionment in equal measure had overtaken a Secretariat that had 
seen its colleagues in Baghdad killed and injured and the United Nations 
itself integrated into the post-conflict framework established by the Security 
Council at the behest of the coalition governments. It seemed to many in 
the Secretariat that the Charter had indeed departed the building. 
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RESOLUTION 1368 (2001) 
The Security Council, 


Reaffirming the principles and purposes of the Charter of the United 
Nations, 


Determined to combat by all means threats to international peace and 
security caused by terrorist acts, 


Recognizing the inherent right of individual or collective self-defence in 
accordance with the Charter, 


Unequivocally condemns in the strongest terms the horrifying ter- 
rorist attacks which took place on 11 September 2001 in New York, 
Washington (D.C.) and Pennsylvania and regards such acts, like any 


act of international terrorism, as a threat to international peace and 
security; 


2 Expresses its deepest sympathy and condolences to the victims and 


their families and to the People and Government of the United States 
of America; 


3 Calls on all States to work together urgently to bring to justice the 
perpetrators, organizers and sponsors of these terrorist attacks and 
stresses that those responsible for aiding, supporting or harbouring 


the perpetrators, organizers and sponsors of these acts will be held 
accountable; 


4 Calls also on the international community to redouble their efforts to 
prevent and suppress terrorist acts including by increased cooperation 
and full implementation of the relevant international anti-terrorist 
conventions and Security Council resolutions, in particular resolution 


1269 of 19 October 1999; 


53 Expresses its readiness to take all necessary steps to respond to the 
terrorist attacks of 11 September 2001, and to combat all forms of 
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terrorism, in accordance with its responsibilities under the Charter of 
the United Nations; 


6 Decides to remain seized of the matter. 


RESOLUTION 1441 (2002) 
The Security Council, 


Recalling all its previous relevant resolutions, in particular its resolutions 
661 (1990) of 6 August 1990, 678 (1990) of 29 November 1990, 686 (1991) 
of 2 March 1991, 687 (1991) of 3 April 1991, 688 (1991) of 5 April 1991, 
707 (1991) of 15 August 1991, 715 (1991) of 11 October 1991, 986 (1995) of 
14 April 1995, and 1284 (1999) of 17 December 1999, and all the relevant 


statements of its President, 


Recalling also its resolution 1382 (2001) of 29 November 2001 and its 
intention to implement it fully, 


Recognizing the threat Iraq’s noncompliance with Council resolutions and 
proliferation of weapons of mass destruction and long-range missiles poses 
to international peace and security, 


Recalling that its resolution 678 (1990) authorized Member States to use 
all necessary means to uphold and implement its resolution 660 (1990) of 
2 August 1990 and all relevant resolutions subsequent to Resolution 660 
(1990) and to restore international peace and security in the area, 


Further recalling that its resolution 687 (1991) imposed obligations on 
Iraq as a necessary step for achievement of its stated objective of restoring 
international peace and security in the area, 


Deploring the fact that Iraq has not provided an accurate, full, final, and 
complete disclosure, as required by resolution 687 (1991), of all aspects 
of its programmes to develop weapons of mass destruction and ballistic 
missiles with a range greater than one hundred and fifty kilometres, and 
of all holdings of such weapons, their components and production facilities 
and locations, as well as all other nuclear programmes, including any 
which it claims are for purposes not related to nuclear-weapons-usable 
material, 


Deploring further that Iraq repeatedly obstructed immediate, uncon- 
ditional, and unrestricted access to sites designated by the United 
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Nations Special Commission (UNSCOM) and the International Atomic 
Energy Agency (IAEA), failed to cooperate fully and unconditionally with 
UNSCOM and IAEA weapons inspectors, as required by resolution 687 
(1991), and ultimately ceased all cooperation with UNSCOM and the 
IAEA in 1998, 


Deploring the absence, since December 1998, in Iraq of international 
monitoring, inspection, and verification, as required by relevant resolu- 
tions, of weapons of mass destruction and ballistic missiles, in spite of the 
Council’s repeated demands that Iraq provide immediate, unconditional, 
and unrestricted access to the United Nations Monitoring, Verification 
and Inspection Commission (UNMOVIC), established in resolution 1284 
(1999) as the successor organization to UNSCOM, and the IAEA, and 
regretting the consequent prolonging of the crisis in the region and the 
suffering of the Iraqi people, 


Deploring also that the Government of Iraq has failed to comply with its 
commitments pursuant to resolution 687 (1991) with regard to terrorism, 
pursuant to resolution 688 (1991) to end repression of its civilian population 
and to provide access by international humanitarian organizations to all 
those in need of assistance in Iraq, and pursuant to resolutions 686 (1991), 
687 (1991), and 1284 (1999) to return or cooperate in accounting for 
Kuwaiti and third country nationals wrongfully detained by Iraq, or to 
return Kuwaiti property wrongfully seized by Iraq, 


Recalling that in its resolution 687 (1991) the Council declared that a 
ceasefire would be based on acceptance by Iraq of the provisions of that 
resolution, including the obligations on Iraq contained therein, 


Determined to ensure full and immediate compliance by Iraq without 
conditions or restrictions with its obligations under resolution 687 (1991) 
and other relevant resolutions and recalling that the resolutions of the 
Council constitute the governing standard of Iraqi compliance, 


Recalling that the effective operation of UNMOVIC, as the successor 
organization to the Special Commission, and the IAEA is essential for the 
implementation of resolution 687 (1991) and other relevant resolutions, 


Noting the letter dated 16 September 2002 from the Minister for Foreign 
Affairs of Iraq addressed to the Secretary General is a necessary first step 
toward rectifying Iraq’s continued failure to comply with relevant Council 
resolutions, 
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Noting further the letter dated 8 October 2002 from the Executive Chair- 
man of UNMOVIC and the Director General of the IAEA to General 
Al-Saadi of the Government of Iraq laying out the practical arrangements, 
as a follow-up to their meeting in Vienna, that are prerequisites for the 
resumption of inspections in Iraq by UNMOVIC and the IAEA, and 
expressing the gravest concern at the continued failure by the Government 
of Iraq to provide confirmation of the arrangements as laid out in that 
letter, 


Reaffirming the commitment of all Member States to the sovereignty and 
territorial integrity of Iraq, Kuwait, and the neighbouring States, 


Commending the Secretary General and members of the League of Arab 
States and its Secretary General for their efforts in this regard, 


Determined to secure full compliance with its decisions, 


Acting under Chapter VII of the Charter of the United Nations, 


1 Decides that Iraq has been and remains in material breach of its obli- 
gations under relevant resolutions, including resolution 687 (1991), 
in particular through Iraq’s failure to cooperate with United Nations 
inspectors and the IAEA, and to complete the actions required under 
paragraphs 8 to 13 of resolution 687 (1991); 


2 Decides, while acknowledging paragraph | above, to afford Iraq, by 
this resolution, a final opportunity to comply with its disarmament 
obligations under relevant resolutions of the Council; and accordingly 
decides to set up an enhanced inspection regime with the aim of 
bringing to full and verified completion the disarmament process 
established by resolution 687 (1991) and subsequent resolutions of 
the Council; 


3 Decides that, in order to begin to comply with its disarmament obhi- 
gations, in addition to submitting the required biannual declarations, 
the Government of Iraq shall provide to UNMOVIG, the IAEA, and 
the Council, not later than 30 days from the date of this resolution, a 
currently accurate, full, and complete declaration of all aspects of its 
programmes to develop chemical, biological, and nuclear weapons, 
ballistic missiles, and other delivery systems such as unmanned aerial 
vehicles and dispersal systems designed for use on aircraft, includ- 
ing any holdings and precise locations of such weapons, components, 
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sub-components, stocks of agents, and related material and equip- 


ment, the locations and work ofits research, development and produe- 
tion facilities, as well as all other chemical, biological, and nuclear pro- 
grammes, including any which it claims are for purposes not related 
to weapon production or material; 


Decides that false statements or omissions in the declarations submit- 
ted by Iraq pursuant to this resolution and failure by Iraq at any time 
to comply with, and cooperate fully in the implementation of, this res- 
olution shall constitute a further material breach of Iraq’s obligations 
and will be reported to the Council for assessment in accordance with 
paragraphs 11 and or 12 below; 


Decides that Iraq shall provide UNMOVIC and the IAEA immedi- 
ate, unimpeded, unconditional, and unrestricted access to any and 
all, including underground, areas, facilities, buildings, equipment, 
records, and means of transport which they wish to inspect, as well 
as immediate, unimpeded, unrestricted, and private access to all offi- 
cials and other persons whom UNMOVIC or the IAEA wish to 
interview in the mode or location of UNMOVIC’s or the IAEA’s 
choice pursuant to any aspect of their mandates; further decides that 
UNMOVIC and the IAEA may at their discretion conduct interviews 
inside or outside of Iraq, may facilitate the travel of those interviewed 
and family members outside of Iraq, and that, at the sole discretion 
of UNMOVIC and the IAEA, such interviews may occur without 
the presence of observers from the Iraqi government; and instructs 
UNMOVIC and requests the IAEA to resume inspections no later 


than 45 days following adoption of this resolution and to update the 
Council 60 days thereafter; 


Endorses the 8 October 2002 letter from the Executive Chairman 
of UNMOVIC and the Director General of the IAEA to General 
Al-Saadi of the Government of Iraq, which is annexed hereto, and 
decides that the contents of the letter shall be binding upon Iraq; 


Decides further that, in view of the prolonged interruption by Iraq 
of the presence of UNMOVIC and the IAEA and in order for them 
to accomplish the tasks set forth in this resolution and all previous 
relevant resolutions and notwithstanding prior understandings, the 
Council hereby establishes the following revised or additional author- 


ities, which shall be binding upon Iraq, to facilitate their work in 
Iraq: 


Appendix to Chapter 4 


UNMOVIC and the IAEA shall determine the composition of their 
inspection teams and ensure that these teams are composed of the 
most qualified and experienced experts available; yl 

All UNMOVIC and IAEA personnel shall enjoy the privileges and 
immunities, corresponding to those of experts on mission, provided in 
the Convention on Privileges and Immunities of the United Nations 
and the Agreement on the Privileges and Immunities of the IAEA; 
UNMOVIC and the IAEA shall have unrestricted rights of entry 
into and out of Iraq, the right to free, unrestricted, and immediate 
movement to and from inspection sites, and the right to inspect any 
sites and buildings, including immediate, unimpeded, unconditional, 
and unrestricted access to Presidential Sites equal to that at other 
sites, notwithstanding the provisions of resolution 1154 (1998); 
UNMOVIC and the IAEA shall have the right to be provided by Iraq 
the names of all personnel currently and formerly associated with 
Iraq’s chemical, biological, nuclear, and ballistic missile programmes 
and the associated research, development, and production facilities; 
Security of UNMOVIC and IAEA facilities shall be ensured by suffi- 
cient UN security guards; 

UNMOVIC and the IAEA shall have the right to declare, for the 
purposes of freezing a site to be inspected, exclusion zones, including 
surrounding areas and transit corridors, in which Iraq will suspend 
ground and aerial movement so that nothing is changed in or taken 
out of a site being inspected; 

UNMOVIC and the IAEA shall have the free and unrestricted use 
and landing of fixed- and rotary-winged aircraft, including manned 
and unmanned reconnaissance vehicles; 

UNMOVIC and the IAEA shall have the right at their sole dis- 
cretion verifiably to remove, destroy, or render harmless all prohib- 
ited weapons, subsystems, components, records, materials, and other 
related items, and the right to impound or close any facilities or 
equipment for the production thereof; and 

UNMOVIC and the IAEA shall have the right to free import and use 
of equipment or materials for inspections and to seize and export any 
equipment, materials, or documents taken during inspections, with- 


out search of UNMOVIC or IAEA personnel or official or personal 
baggage; 


Decides further that Iraq shall not take or threaten hostile acts directed 
against any representative or personnel of the United Nations or the 
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IAEA or of any Member State taking action to uphold any Council 
resolution; 


Requests the Secretary General immediately to notify Iraq of this 
resolution, which is binding on Iraq; demands that Iraq confirm 
within seven days of that notification its intention to comply fully with 
this resolution; and demands further that Iraq cooperate immediately, 
unconditionally, and actively with UNMOVIC and the IAEA; 


Requests all Member States to give full support to UNMOVIC and 
the IAEA in the discharge of their mandates, including by providing 
any information related to prohibited programmes or other aspects 
of their mandates, including on Iraqi attempts since 1998 to acquire 
prohibited items, and by recommending sites to be inspected, per- 
sons to be interviewed, conditions of such interviews, and data to be 
collected, the results of which shall be reported to the Council by 
UNMOVIC and the IAEA; 


Directs the Executive Chairman of UNMOVIC and the Director 
General of the IAEA to report immediately to the Council any inter- 
ference by Iraq with inspection activities, as well as any failure by Iraq 
to comply with its disarmament obligations, including its obligations 
regarding inspections under this resolution; 


Decides to convene immediately upon receipt of a report in accor- 
dance with paragraphs 4 or 11 above, in order to consider the situa- 
tion and the need for full compliance with all of the relevant Council 
resolutions in order to secure international peace and security; 


Recalls, in that context, that the Council has repeatedly warned Iraq 
that it will face serious consequences as a result of its continued 
violations of its obligations; 


Decides to remain seized of the matter. 
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When the British and French Governments launched the Suez invasion 
in 1956 Secretary-General Dag Hammarskjold was so shocked that these 
two permanent members of the Security Council could engage in such 
a shoddy deception and blatant violation of the Charter that he publicly 
rebuked them in an open meeting of the Security Council. “The principles 
of the Charter’, he said, ‘are by far greater than the Organization in which 
they are embodied, and the aims which they are to safeguard are holier 
than the policies of any single nation or people’.! In his view, the Secretary- 
General must be a servant of the principles of the Charter and he made 
it clear that if Member States did not agree with that interpretation of his 
role he would step down. , 

In 2003 Kofi Annan engaged in no such public rebuke of the United 
States-led invasion of Iraq, nor did he publicly offer to step down. Of 
course, it could be argued that the two situations were completely different. 
Suez had been conducted in complete secrecy and the scheme concocted 
by the British, French and Israeli governments had been pieced together 
in a clandestine fashion. Iraq, on the other hand, had been conducted in 
the full glare of open meetings of the Security Council and unilateral pro- 
nouncements by the United States. The distaste of the Secretary-General 
for this American misadventure had been made known through the oft- 
repeated comment that in the absence of Security Council authorization 
the use of force would not be in conformity with the Charter. Nevertheless, 
there is no doubt he could have done more but the dramatic principled 
gesture was not his style. 


' Official Records of the Security Council 75 1st meeting, Document SG/514 of 31 October 
1956. 
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Suez and Iraq are separated by almost fifty years but for the Secretariat 
there were striking parallels. They each represented a monumental ate 
of folly and hubris by permanent members of the Security Gousud who 
betrayed their trusteeship of the Charter. Each was shameful in the use of 
deception and false information in order to attempt to justify their actions 
And in each the executive branch of government driven by a patholo ‘cdl 
disorder chose to ignore the advice of its experts. : ' 

There is a common thread which runs through the Secretariat’s under- 
standing of its role in regard to the use of force throughout the history of 
the Organization. The Secretariat is by vocation and by tradition a aie 
of peace. It prefers multilateralism to unilateralism, diplomacy to force 
Force is essentially abhorrent and its use is to be avoided unless legitimized 
by the Charter, and then only in the last resort. These various strands of 
the Secretariat’s ideology are very much on display in the four conflicts 
that have been examined here and what stands out is the consist eine h 
which they have been used. seca 

F. irst and foremost, not surprisingly, is the attachment to the Charter and 
the principles it embodies. For the Secretariat, the Charter is more than 
the constitutive instrument of the Organization. It is the bedrock of the 
collective security system. And while like all such instruments it may and 
indeed has evolved through practice, its principles, particularly those with 
regard to the use of force are viewed as fundamentally sound. In this sense 
the Secretariat’s views coincided with those expressed by ™~ 2004 High 
Level Panel report that Chapter VII fully empowers the Security Counei 
to deal with every kind of threat that States may confront and that the 
challenge is not to find alternatives to the Council as a source of authori 
but to make it work better, a 

As important as principles are, however, it is equally important that 
they should be applied consistently. As Secretary-General Perez de Cuellar 
observed in relation to the authorized collective action against Iraq in 1991 
a principle invoked in a particular situation but disregarded in a Simnildl 
one is as good as no principle at all. The lack of a consistent application 
of principles leads to a credibility deficit which over time undermines the 
foundation of the Organization and the very legitimacy of its actions 
For the Secretariat whose primary function is to implement the deal 
sions mandated by the principal organs, the question of legitimacy is of 

paramount importance. The question is particularly pertinent in relation 
to the use of force given the consequences in a world of high-tech weapons 
systems for the civilian population. There is something almost stile in 
the use of air power and missile strikes launched from great altitudes and 
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distances against targets which, however well identified, invariably cause 
what is euphemistically referred to as collateral damage. One of the con- 
stant themes running through the Secretariat’s views on use of force even 
where it is authorized or mandated is the question of proportionality. In the 
Secretariat’s view the means are not unlimited. They should always be pro- 
portional to the objective. To its credit the High Level Panel did attempt to 
come to grips with the difficult question of legality and legitimacy in the use 
of force under the Charter, even proposing five basic criteria of legitimacy 
to be used by the Security Council: seriousness of threat; proper purpose; 
last resort; proportional means; and balance of consequences. ‘These are 
criteria which the Secretariat itself has exercised or drawn attention to on 
many occasions, most notably in the actions undertaken in Bosnia. 

The United Nations Secretariat was in shock if not in awe by the end 
of 2003. A period which had started with so much promise in 1991 had 
within a short span of time divided the Organization as never before. 
Within the Secretariat divisions had emerged between what came to be 
known as the traditionalists and the self-proclaimed modernizers. ‘Vhe 
modernizers, a group that was made up almost entirely of American or 
Americanized officials who had been parachuted into the Secretariat during 
the run up to the Iraq war, believed that there were no good processes 
only good outcomes. Expediency not principle was the order of the day 
and if the United Nations was to survive as an institution it simply had to 
accommodate itself to United States power. This group lacked any historical 
perspective of the Organization and tended to regard the Secretariat as a 
corporate arm of the United States Government. There was no such thing 
as the international civil service. The traditionalists, on the other hand, 
believed that the legitimacy and the credibility of the Organization derived 
from the Charter-established principles and their consistent application 
under international law. The Secretariat had a duty and a responsibility to 
uphold those principles. As they saw it, the problem lay not so much in the 
deficiencies of the Charter but in the lack of political will and direction by 
those Member States whose positions in the system gave them a particular 
role. The Charter was an instrument that had proved its worth over the 
decades and was infinitely supple. 

The High Level Panel report’s recommendations on the use of force 
essentially endorsed the traditionalist view. With the advantage of hindsight 
one can now see that at the very moment when many commentators 
and pundits believed that the United Nations and the Security Council in 
particular had demonstrated their incapacity by failing to avert war in Iraq, 
the refusal of the Security Council to authorize the use of force through a 
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second resolution demonstrated paradoxically th 
on use of force retained their validity. 

Following the Iraq war many both inside and outside the Secretariat 
feared for the future of the Charter principles on use of force, the collective 
security system and the United Nations as a viable and effective organiza- 
tion. The Secretariat engaged in a good deal of introspection and internal 
examination. Had the Charter reached the end of its useful shelf-life? Were 
its principles outdated? Could the Security Council ever be reformed? 
Should the United Nations be replaced by a new organization based on 
different principles and values, and if so what should they be? These ques- 
tions assumed that the unipolar world that had been ushered in by the end 
of the Cold War would continue to characterize the state of international 
relations. What had not been foreseen was the rapidity with which the 
hegemonic New American Century would collapse. The combination of 
an illegal war and of an occupation blighted by gross violations and abuses 
of humanitarian law and human rights destroyed any pretence of moral 
superiority and completely undermined the values of law and justice in the 
name of which the war had been carried out. A new multilateralism is tak- 
ing shape and is replacing the short-lived Pax Americana. New powers are 
emerging and old powers are reasserting themselves which suggests that 
the classic response to any hegemonic project is underway. The United 

Nations as an expression of this new balance of power will continue to 


evolve through practice. Reconciling the use of force with the rule of law 
will remain its biggest challenge. 


at the Charter principles 
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